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The Bankers Statistics Corporation 


A new organization, created for the purpose of supplying an old 
necessity, has been incorporated in New York, with the significant 
title of the Bankers Statistics Corporation. ‘The necessity which it 
furnishes is first-hand information that will guide the bankers and 
business men aright in keeping their affairs in line with the spirit of 
progress which rules the world. The facts furnished are both sta- 
tistical and analytical, covering all the essentials of supply and 
demand, from raw materials to finished products and finance and 
foreign trade. A weekly analysis of these statistics is also supplied, 
which reveals the collective effect on business conditions as a whole, 
and enables the up-to-date man to determine the best course for him 


to pursue in his current transactions. 


The entire range of commerce, finance and industry is covered 
in the information, rendering it really impossible for a client to make 
serious errors of judgment if he is guided by proper discernment. The 
facts are placed in front of him so comprehensively and the conditions 


are analyzed so clearly that he cannot mistake them. 


The President of the Bankers Statistics Corporation is Colonel 
Frederick E. Farnsworth, who for twelve years has been the office 


executive of the American Bankers Association. He is surrounded 
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by a staff of the best statistical experts, analysts and economists that 





the nation affords, working in co-operation with an auxiliary staff of 
the most distinguished scholars, the most eminent professional men 
and the most practical business men ever before drawn together in a 
single business enterprise. ‘The executive officers are men of inter- 
national fame in the business world, and the corps of editors and con- 
tributing editors are departmental heads in ten of the leading univer- 


sities of the United States. 


The business department is headed by R. F. Ayers, Chairman of 





the Board of Directors. His splendid business record qualifies him 
in the highest degree for the exacting duties of his office. He was 
formerly Vice-President of the Bush Terminal Company, Assistant 
to the President of the American Bankers Association, and member 
of the War Savings Committee, appointed by the Secretary of the 
Treasury. 

At the head of the practical work of the corporation is Mr. A. G. 
Wheeler, who as consulting analyist and statistical expert for leading 
corporations has gained a world-wide reputation. Mr. Wheeler’s 


achievements in business research and financial forecasting place him 


at the head of what has become the most important element of mon- 
etary success and monetary life—ability to grasp conditions and com- 
prehensively present them to others. The new corporation takes over 
the business built up by Mr. Wheeler to considerable proportions and 
through the extent of its corporate machinery makes available to 
every bank and every business executive the service which in a more 
abbreviated form was previously confined to a limited number of very 


large institutions. 
The consulting Statistical Director is C. J. Blanchard, Chief Stat- 


istician of the United States Reclamation Bureau, Department of the 


Interior. 
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PETITION IN BANKRUPTCY IN ANTICIPATION OF 
INHERITANCE. 


John Swift, a gentleman of sixty years, filed a petition in bank- 
ruptcy, setting forth that he owed one creditor $4,300 and was indebted 
to other creditors in various smaller sums. In the petition he listed 
his assets as one gold watch and chain, worth twenty dollars and 
wearing apparel valued at fifty dollars. He was duly adjudicated a 
bankrupt. Sometime later the $4,300 creditor brought on a motion 
to have the adjudication set aside. The creditor showed the court 
that, at the time of the filing of the petition, Swift’s mother, who 
was a wealthy women, had made a will, by the terms of which Swift 
would inherit $20,000 upon her death. The mother was then ninety- 
eight years of age and because of her physical condition her death 
was imminent. Further, her mental condition was such that it would 
be impossible for her to make a new will or change her existing will 
so as to deprive Swift of his inheritance at her death. The mother 
died ten days after the filing of the petition, Swift having at that time 
been adjudicated a bankrupt. The creditor alleged that the bankrupt 
had “filed said petition in bankruptcy from the inequitable and un- 
conscionable motive of preventing the property in which he, in effect 
and for all practical purposes, owned subject to the life estate of his 
mother, from being subject to his existing debts, and particularly to 
the debt” owing to the petitioning creditor. 

The court pointed out that the question presented was one which, 
so far as he knew, had not been raised before. He decided that the 
facts alleged would not justify the granting of an order setting the 
adjudication in bankruptcy aside. That he felt some uncertainty about 
the matter is indicated by his statement: “I have thought about this 
matter carefully, and if I am in error I hope I will be corrected, which 
can easily be done.” ‘The court’s opinion is published among the legal 
decisions in this issue. 


BOND SELLER LIABLE ON WARRANTY. 


A person who sells bonds and tells the purchaser how sound an 
investment they will make should choose his words carefully. Without 
intending to do so he may warrant the validity and soundness of the 
bonds and make himself liable if the investment turns out badly. 

The seller of bonds, or property of any other character, is entitled 
to indulge in a certain amount of what is known as “seller’s talk,” 
which the law regards merely as an expression of opinion. But if he 
becomes too enthusiastic in boosting his wares, his words are liable to 
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be construed as a representation of fact, instead of as a mere expres- 
sion of opinion. 

An illustration of the application of the above principle is found in 
Burtch v. Child, Hulswit & Co., a Michigan decision, published in this 
issue. 

The defendant corporation had some bonds of the Denver-Greeley 
Valley Irrigation District of Colorado to dispose of. One of the com- 
pany’s representatives called upon the plaintiff and explained the propo- 
sition to him. He told the plaintiff that the bonds were good and 
that he knew they were good because men connected with the company 
had been out to Denver and personally inspected the works. 

But this was not sufficient to convince the plaintiff. He told the 
salesman that he would not buy any of the bonds unless he got a letter 
from the company saying that the bonds were good. The next day he 
received a letter signed by the secretary of the company. Among other 
things the letter stated: “We know that these bonds are absolutely good 
and we recommend them as a very secure investment, paying an at- 
tractive rate interest.” Then the plaintiff went to the company’s office 
and listened to more words in praise of the bonds. He was finally 
won over and purchased $13,500 of the bonds, observing at the time: 
“T am relying on you people absolutely in this matter.” 

The bonds turned out to be worthless and the investment repre- 
sented a total loss. The plaintiff brought action against the corpora- 
tion to recover back the money he had spent for the bonds. The court 
held that the company had warranted the validity and soundness of 
the bonds and the plaintiff recovered judgment for $17,550, covering the 
purchase price and accumulated interest. 


PAYMENT OF NOTE BY CHECK PAYABLE TO BANK’S 
CASHIER. 


How the cashier of a bank collected a note payable to the bank, 
applied the money to his own use and thereby caused a loss of the 
amount of the note to the bank is related in the case of National 
Bank of San Mateo v. Whitney, a California decision, published herein 
among the legal decisions. 


The plaintiff bank had loaned money to a salt refining company 
up to the limit of the company’s credit. The company needed more 
money and, in order to get it, the defendant who was a stockholder in 
and the secretary of the company, gave the bank his individual note 
for $3,000, which amount was thereupon advanced to the defendant, 
who presumably turned it over to the company. 

On the following day, at about four o’clock in the afternoon, the 
cashier of the bank called at the defendant’s office, but the latter was 
out. So he left a message with the defendant’s stenographer to the 
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effect that the bank examiner had been at the bank and had questioned 
the loan. He said that it was necessary that the bank have a check for 
$3,000 to take up the note right away and left instructions that a check 
for that amount should be mailed to him that night without fail, as he 
expeced the bank examiner in again in the morning. He also left word 
that the check should be made payable to him personally and not to the 
bank. When the defendant arrived at his office the message was de- 
livered to him and he drew a check in the name of the salt company, 
which he signed as secretary, and mailed it to the cashier. 

The cashier’s tale about the bank examiner was pure fabrication 
and when he received the check he applied it to his own overdrawn 
account in the bank. The note on which the loan was made remained 
in the possession of the bank and sometime later the bank started 
suit on it against the defendant. The defense was that the note had 
been paid and the question was whether the bank was bound by the 
payment under the peculiar circumstances present. 

The bank relied upon its possession of the note and upon the fact 
that the check was payable to the cashier and that it was the check of 
the company and not of the defendant, to whom the loan had been 
made. The defendant relied on the inherent authority of the cashier 
of a bank to collect its debts and on the fact that the cashier, the 
wrongdoer in the transaction, was the agent of the bank. 

On the trial it was decided that the bank was entitled to recover. 
But on appeal, because of erroneous instructions given by the court 
to the jury, the judgment was reversed and a new trial was ordered. 


—_————_q¢—_—__— 
' 


NATIONAL BANK MAY ACT AS SPECIAL GUARDIAN. 


Section 11-k of the Federal Reserve Act confers upon national banks 
the power to act as guardian, trustee, executor, administrator and in 
various other trust capacities. One of the most recent questions to 
come up under this section is whether a national bank may act as 
special guardian in a proceeding for the sale of real estate belonging 
to an infant in New York. The Supreme Court, in Matter of Molli- 
neaux, published among the legal decisions in this issue, holds that na- 
tional banks have this power. , 

In New York, and there are probably similar laws in the other 
States, the real property of an infant cannot be sold except upon an ap- 
plication to the court, setting forth the grounds upon which the 
application is made. The court appoints a special guardian to represent 
the infant and a referee to inquire into the merits of the application. 
If the referee’s report is favorable the special guardian is permitted to 
enter into a contract of sale, subject to the approval of the court. 
When the contract is approved the special guardian is authorized to 
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execute a deed. There are rigid statutory provisions regulating the 
disposition of the proceeds of the sale. 

The practice of acting as special guardian is not likely to be as 
‘lucrative for the banks as is the practice of acting in the capacity of 
executor, administrator, trustee, etc. The General Rules of Practice 
provide that, if the infant’s interest in the property does not exceed 
$1,000, the whole costs, including disbursements, shall not exceed $25. 
The referee is allowed not. more than $10. And in any event the 
fees and disbursements are subject to the close scrutiny of the court. 
Nevertheless, if national banks in New York wish to act as special 
guardians, they may do so under the Mollineaux decision. 


a 


RIGHTS UNDER CHATTEL MORTGAGE WAIVED BY 
BANK. 


The object of placing a chattel mortgage on record is to give notice 
to the world that the mortgagee has an interest in the property in ques- 
tion. Everyone is presumed to have knowledge of the mortgage, the 
moment it is filed, whether he has actual knowledge of the mortgage 
or not. He has what the law calls constructive notice. If he purchases 
property upon which there is a recorded chattel mortgage, he purchases 
it subject to the rights of the mortgagee. If he buys without taking 
the trouble to examine the public records he assumes the risk. 

But in the case of Ravinia State Bank v. Kirkpatrick, a South 
Dakota decision published in this issue, a bank held a chattel mort- 
gage on a crop of grain and it was held that a purchaser of the 
crop took it free from any claim on the part of the bank, even though 
the mortgage had been recorded before the sale took place. This was 
due to the fact that the cashier of the bank, by being present at the 
time of the transaction and failing to make any mention of the bank’s 
mortgage, was held to have waived the bank’s rights as mortgagee. 

The transaction took place in the office of the purchaser’s attorney. 
The bank’s mortgage had already been recorded, but neither the plain- 
tiff nor his attorney had any actual knowledge of its existence. The 
cashier of the bank was in the attorney’s office at the time, and for 
reasons of his own which do not appear in the opinion, said nothing 
about the mortgage. Later the bank attempted to enforce the mort- 
gage against the plaintiff and it was held that it could not do so 
because the cashier, by his silence at the time the sale took place, had 
estopped the bank from advancing its claim. The court cited another 
similar decision as authority and quoted the following from the opinion 
in that case: “He who is silent when conscience requires him to speak, 
shall be debarred from speaking when conscience requires him to keep 
silent.” 





and 
seeking advancement. informatien regarding any case 
published will be furnished on application. 


BOND SELLER LIABLE ON WARRANTY. 


Burtch v. Child, Hulswit & Co., Supreme Court of Michigan, October 6, 
1919. 174 N. W. Rep. 170. 


A corporation sold bonds, representing them verbally and by 
letter to be absolutely good and a secure investment. e bonds 
turned out to be worthless. It was held that the purchaser was 
entitled to recover from the corporation the purchase price and in- 
terest thereon from the date of the purchase. 

Error to Circuit Court, Kent County; Willis B. Perkins, Judge. 


Action by Manly W. Burtch against Child, Hulswit & Co. There 
was a judgment for plaintiff, and defendant brings error. Affirmed. 

Argued before BIRD, C. J., and MOORE, STEERE, BROOKE, 
FELLOWS, STONE, and KUHN, JJ. 

Butterfield & Keeney, of Grand Rapids (Charles B. Blair, of Grand 
Rapids, of counsel), for appellant. 

Chas. E. Ward, of Grand Rapids, for appellee. 

BIRD, C. J. In 1909 plaintiff was engaged in the manufacturing 
business at Sparta. The defendant was a corporation engaged in the 
business of bond brokers at Grand Rapids. It is the claim of plaintiff 
that in August, September, and October, 1909, he purchased from 
defendant $13,500 in bonds of the Denver-Greeley Valley irrigation dis- 
trict of Colorado on a warranty that they were a secure investment and 
absolutely good. They proved to be otherwise, and this suit in assump- 
sit was begun to recover the purchase price. The question whether 
plaintiff warranted the bonds was submitted to the jury, and they found 
that defendant did warrant them, and awarded plaintiff a judgment 
of $17,550, which covered the purchase price and interest. Application 
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for a new trial and for judgment non obstante veredicto followed, but 
both applications were denied. 

Defendant strenuously contends that there was no testimony on the 
question of warranty which justified the trial court in sending it to the 
jury. This point makes it necessary to review to some extent the testi- 
mony on that question. It appears from the testimony of plaintiff 
that he was solicited by defendant to purchase the bonds by descriptive 
literature outlining the irrigation projects, and by its personal represen- 
tative, Mr. Stanton, who called upon him several times. Mr. Stanton 
praised the bonds, said they were good, said the company had been out 
there to investigate, and that they were in a position to know their 
value ; that plaintiff finally advised Stanton that he would not purchase 
them unless he got a letter from the company direct, stating that 
the bonds were good. Mr. Stanton went away, and soon thereafter 
plaintiff received from defendant the following letter : 


“Mr. Manly W. Burtch, Sparta, Michigan: The writer, on re- 
turning to the city this morning, finds that our Mr. Stanton called on 
you last week, and that you were interested in the Denver-Greeley 
Valley municipal irrigation district bonds, which we have been offering. 
If you are in funds at this writing, we will be very glad to have you 
take some of this issue. * * * The writer has personally been over 
this district, Mr. Burtch, and it has also been visited by other members 
of our firm. * * * We know that the bonds are absolutely good, 
and we recommend them as a very secure investment, paying an at- 
tractive rate of interest. 

“Child, Hulswit & Co., 
Ralph §. Child, Secretary.” 


After receiving this letter plaintiff saw Mr. Child, who informed 
him— 


“that the bonds were absolutely good, and the security back of them 
was adequate ; that is, it was sufficient, that it was in the nature of a 
municipal bond, the same as a school bond, and that it was the highest 
kind of security, that could not be destroyed. He said the lands were 
settled. He said that he, as well as other members of the firm, had 
been over the proposition, made investigations that it would not be 
possible for me to make, and that the bonds were good, and that I need 
have no fear of losing my money. He said they were perfectly com- 
petent to investigate those things, and that I was not competent to do 
so. Why, he said that they had made an investigation, and I told him 
I was relying absolutely on their word in making the investigation, 
because I did not claim to know enough to make an investigation my- 
self; and, as a matter of fact, I told him I had no time to investigate 
it, and when I handed the money over to him I says: ‘I am relying 
on you people absolutely in this matter.’ ” 


Plaintiff further testified that he relied upon these representations, 
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and would not have purchased the bonds, except for them. This is, in 
substance, the basis of plaintiff’s claim of warranty. 

Defendant argues that the statements, oral and written, show, 
upon their face, that they are mere expressions of opinion, and are not 
such as constitute in law a warranty—citing in support of this conten- 
tion the following cases: Bristol v. Braidwood, 28 Mich. 191; French 
v. Fitch, 67 Mich. 492, 35 N. W. 258; Kraus v. Cook, 144 Mich. 365, 
108 N. W. 81; Deming v. Darling, 148 Mass. 504, 20 N. E. 107, 2 
L. R. A. 743; Crosby v. Emmerson, 142 Fed. 713, 74 C. C. A. 45; 
Worth v. McConnell, 42 Mich. 473, 4 N. W. 198; Chafey v. Mathews, 
104 Mich. 103, 62 N. W. 141, 27 L. R. A. 558; Getchell v. Dusenbury, 
145 Mich. 197, 108 N. W. 723; Duffany v. Ferguson, 66 N. Y. 482. 
And it is further contended that there is no evidence which shows that 
the statements were intended to be warranties. 

None of the cases cited is directly in point. They, like most of 
the cases, deal with the general rules and their application to the 
particular facts therein involved. It is not always easy to determine 
where expressions of opinion leave off and representations of fact be- 
gin. Sometimes the same. statement made on different occasions, but 
under different circumstances, will be differently construed. As was 
said in Andrews v. Jackson, 168 Mass. 266, 47 N. E. 412, 37 L. R. A. 
402, 60 Am. St. Rep. 390: 


“It is often impossible * * * to determine, as matter of law, 
whether a statement is a representation of a fact, which the defendant 
intended should be understood as true of his own knowledge, or an 
expression of opinion. That will depend upon the nature of the repre- 
sentation, the meaning of the language used as applied to the subject- 
matter, and as interpreted by the surrounding circumstances, in each 
case. The question is generally to be submitted to the jury.” 


Counsel suggest that the cases of Bristol v. Braidwood and French 
v. Fitch, supra, are similar on the facts and are controlling. We cannot 
agree with them in this view. The facts and the points decided ave 
more or less at variance with the present one. In so far as particular 
cases can aid, we think the cases of Taylor v. Soper, 53 Mich. 96, 18 
N. W. 570, and Knauss v. Major, 111 Mich. 239, 69 N. W. 489, are 
more nearly in accord with the facts of the present case. However 
it may be said generally that: 


“One who purchases a bond, honestly relying on the seller’s repre- 
sentations that it is valid when it is in fact invalid or worthless, may 
recover the price paid for it, in an action for a breach of warranty, 
although the seller may have acted in good faith and the buyer may 
have had ample opportunity to examine the bond. All material repre- 
sentations made by the seller with respect to the nature and character 
of the security for the bonds, or as to the existence of security, when 
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relied on by the gota, constitute warranties.” 30 Am. & Eng. 
Ency. of Law, p. 158. 


We might be able to agree with counsel in their contentions, were 
it not for the letter of August 4th and the circumstances under which it 
was written. Plaintiff had been solicited by letter and literature to 
purchase the bonds. This was followed by several visits from Stanton, 
who tried to induce plaintiff to purchase them. He had explained the 
irrigation projects upon which the bonds were issued, and praised their 
value, and endeavored to convince plaintiff that he knew whereof he 
spoke, as members of his firm had been out to Denver and personally 
inspected the proposition. All this did not appear to satisfy plaintiff ; 
he wanted something more; he wanted a letter from defendant itself 
that the bonds were as represented. In order to consummate the sale, 
defendant yielded to his demand and wrote the letter, in which the 
significant words “know” and “absolutely good” were underscored. 
Considering these circumstances, together with the fact that the irriga- 
tion projects at that time were new to the public, that plaintiff knw 
nothing about them, and so advised defendant, and further advised 
defendant, when he purchased them, and by reason of his lack of 
knowledge he relied upon the representations so made to him, it cannot 
be said, as a matter of law, that the representations were mere ex- 
pressions of opinion. We are persuaded that they are open to the 
inference that something more than mere expressions of opinion was 
intended. The question whether they were intended as expressions 
of opinion or statements of fact was properly submitted to the jury. 
35 Cyc. 481. 

But counsel say there was no competent proof that Child, who 
wrote the letter of August 4th, had authority to warrant the value of 
the bonds. The trial court held, as a matter of law, that defendant, 
had the power to warrant the value of bonds which it disposed of, but 
left it to the jury to say whether Child was authorized by defendant 
to do so. It appeared from the testimony that he was a director, 
secretary, and vice president of the company, in charge of the buying 
and selling of bonds. Testimony was received, showing similar dealings 
with other persons. We think there was sufficient testimony to sub- 
mit to the jury on the question of his authority to make the warranty; 
but, if this question be a doubtful one, we think it can be said, 
as a matter of law, that the company ratified the act of Child. 
Plaintiff said to Stanton, “I will not buy unless the company writes me 
a letter saying the bonds are good.” The next day he received such a 
letter, signed by the defendant. This shows conclusively that the ulti- 
matum of plaintiff was delivered to defendant, and upon this letter 
defendant got plaintiff’s money, and retained it after being advised 
of the circumstances under which it was received. 
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On the question of damages the court instructed the jury in sub- 
stance, that, if they found the bonds were worthless in 1909, the 
measure of damages would be the amount plaintiff paid for the bonds 
with interest to the date of the trial. They were further instructed 
that, if they found there was some intrinsic value in the bonds in 1909, 
they should ascertain what the real value was, and the difference 
between that sum and what plaintiff paid for them, plus the interest, 
would be the proper measure of damages. Defendant claims that this 
was error, because there was no evidence that the bonds were worthless 
in 1909. There was considerable testimony bearing on the value of 
the bonds in 1909, and there was some to the effect that they were 
worthless at that time. In view of this, there was no error in sub- 
mitting the case upon that theory. The instruction on the measure 
of damages finds support in Maxted v. Fowler, 94 Mich. 106, 53 
N. W. 921. , 

Counsel argue that plaintiff, in purchasing the bonds, did not rely 
on the representations of defendant. This contention is supported by 
certain letters of plaintiff, addressed to Trowbridge and Niver, in 
which he stated he relied on them in purchasing the bonds. This was 
in conflict with his testimony on the trial that he relied on the repre- 
sentations of defendant. After the admission of the letters, plaintiff 
explained why he wrote them. It was the province of the jury to 
determine which, if either, of these statements was true. Kelly v. 
Freedman, 56 Mich. 321, 22 N. W. 820; Watson v. Watson, 58 Mich. 
Parnell v. Pungs, 190 Mich, 638, 157 N. W. 357. 


Serious complaint is made because the trial court admitted evi- 
dence of after events, namely: What steps were taken by the bond- 
holders to protect their interests. Reports issued by the receiver and 
the bondholders’ committees were received. Some of this testimony 
was important, as throwing light on the value of the bonds in 1909; but 
much of it had no relevancy to the issue. While’ we think there was 


much testimony admitted on matters foreign to the issue, we are not 
persuaded that such irrelevant testimony was prejudicial to defendant. 
We have examined and consider the remaining questions, but find 
no merit in them. 
The judgment of the trial court is affirmed. 
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HOLDER IN DUE COURSE. 


Central Savings Bank of Kentucky v. Stotter, Supreme Court of Michigan, 
October 6, 1919. 174 N. W. Rep. 142. 


Where the payee of a note discounts it with a bank the mere 
fact that the bank credits the amount of the proceeds to the payee’s 
account does not make the bank a holder for value, in the absence 
of proof that the account was drawn upon by the payee. 

Error to Circuit Court, Wayne County; Henry A. Mandell, Judge. 


Action by the Central Savings Bank of Kentucky against Isadore 
J. Stotter and others. Judgment for plaintiff, and certain defendants 
bring error. Reversed, and new trial granted. 

Argued before BIRD, C. J., and MOORE, STEERE, BROOKE, 
FELLOWS, STONE, and KUHN, JJ. 

Sid. A. Erwin, of Detroit (Samuel Shimans, of counsel), for ap- 
pellants. 

Frank D. Andruss, of Detroit, for Appellee. 

STONE, J. This case was brought here to review a judgment for 
the plaintiff, upon a directed verdict. It is an action on three promis- 
sory notes executed by the defendants to one Luther B. Watson on 
September 8, 1916, due six months thereafter. The plaintiff claims 
to be a bona fide holder for value of these notes. The notes were 
indorsed over by Watson, the payee, to the plaintiff, on February 26, 
1917. They were due March 8, 1917. The plaintiff sent these notes, 
on February 26th, to the German National Bank of Cincinnati to be 
forwarded by the latter to the First and Old Detroit National Bank for 
collection ; and the loose-leaf discount sheet of the plaintiff shows that 
these notes were entered on the discount sheet on February 28, 1917. 

In 1915 said Watson, the payee, and Robert Wachman, one of the 
makers, as copartners, were dealing in certain automobile accessories 
in the city of Detroit, under the name of the Jiffy Starter Company 
and the Evaco Company. Subsequently both of these companies were 
incorporated, and at first they interested Sid A. Erwin, one of the 
appellants herein, and later they interested Isadore J. Stotter, the other 
appellant. At this time Mr. Schulte, the president of the plaintiff, Mr. 
Hermes, the secretary and treasurer of the plaintiff, and Mr. Schweik- 
art, a director, held stock in the Jiffy Starter Company; Mr. Hermes 
owning 150 shares, Mr. Schulte 100 shares, and Mr. Schweikart 175 
shares. At the time the notes in suit were indorsed over to the bank, 
these three men were still connected with the bank in the capacities 
above described. 


NOTE.—For Tz similar decisions see Banking Law Journal Digest 
(Second Edition). § 42 
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The transactions which led to the giving of the notes sued upon 
were as follows: 


During the early part of September, 1916, Watson and Wachman 
were attempting to raise money to enlarge the business, and Mr. Stotter 
was talked of as a “prospect” to buy part of the treasury stock, which at 
that time amounted to approximately $10,000. Mr. Stotter at that time 
purchased $5,000 worth of this $10,000 stock, paying at that time $2,500 
in cash on the purchase price. In the latter part of August, or the early 
part of September, 1916, Wachman suggested to the appellants that 
they (meaning himself and the two appellants) should get rid of Wat- 
son, and that it would be a good thing to take up his stock, and also 
the stock of the officials of the plaintiff bank. Prior to that time Wat- 
son and Wachman had been representing to Stotter and Erwin the very 
profitable business they were doing; that they were doing a business of 
about $400 or $500 a day, with the profits in excess of $100 a day. 
Watson, in September, 1916, represented that the assets of the Jiffy 
Starter Company and the Evaco Company were in the neighborhood 
of $30,000, with only current bills owing, for the purpose of inducing 
the appellants to purchase the stock of Watson, his wife, and that of 
the officials of the plaintiff. He produced a list of alleged accounts, 
aggregating $17,058.30, and an assignment of a claim for $3,000, 
which the Jiffy Starter Company was supposed to have against an- 
other concern. Arrangements were then made to purchase said stock 
at the rate of $7.50 a share. Watson claimed that he would have to go 
down to Covington, Ky., and get the stock of the bank officials. 
He brought the stock back indorsed in blank, and Stotter went to the 
First and Old Detroit National Bank, and paid Mr. Watson about 
$8,000 in cash, and he and Erwin, the other appellant, and defendants 
Wachman and White executed and delivered to Watson the three notes 
in suit—balance of the purchase price. 

About a week or 10 days after this transaction, to wit, about 
September 21, 1916, the appellants became suspicious of the solvency 
of the Jiffy Starter Company and the Evaco Company, and upon inves- 
tigation, found that both concerns were in a serious financial condition, 
that there was no money on hand, and a Mr. Isenhart was put in 
charge, and upon investigation it was found that the list of accounts 
receivable, upon the strength of which the stock was purchased, were 
not bona fide, and that the $3,000 account never existed. It was 
found that the total assets of both companies amounted to $847 only. 
The representations of Watson, as to the worth of the accounts 
receivable, were also made in the presence of Mr. Hart, vice president 
of the First and Old Detroit National Bank. Mr. Schulte, the presi- 
dent of the plaintiff, testified that Watson purchased his stock, as well 
as the stock of the other officials of the plaintiff, at $7.50 a share; that 
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they had paid $5 a share, and that they made $2.50 a share; and that the 
company never declared a dividend, but that he never knew that the 
company never made a profit. The bank claims to have discounted these 
notes on February 26, 1917, and either permitted Watson to draw against 
the amount of said discount, or to have applied it in payment of an ante- 
cedent debt. Upon direct examination Mr. Schulte, the president of 
the plaintiff, testified that Watson was a customer of the bank, and had 
been doing business with it for 12 years, and that at the time it dis- 
counted the note it gave him credit in the usual manner of banking 
and that the notes were placed to the credit of Watson. He testified: 


“When I took the notes from Mr. Watson, I did not know that 
there were any equities existing in the favor of the makers as against 
the payee. I took the notes in'the usual course, and discounted them, 
and gave Mr. Watson credit for them.” 


On cross-examination he testified : 


“Q. Did you give him full credit for the face of the notes? A. I 
discounted them. 

“Q. How much money did you pay him on that occasion? A. 
The full face of the note. 

“QO. How—in cash? A. I gave him credit on his account. 

“Q. What was the state of his account at that time—did he owe 
you money? A. He owed us money. 

“Q. How much? A. I could not give that. I cannot say whether 
he owed us $2,000 at that time or not. He was given credit for that 
amount, whether it was for payment of his note that he might have 
paid it later—I don’t know if that is the amount of his note or not. 
I don’t know whether he owed that amount or not. He may have owed 
the bank more. * * *” 


Upon being recalled he testified: 


“When we received these notes, we placed them to the credit of 
Mr. Watson, the payee, the full amount of these notes to his credit. 
As a matter of fact, the notes themselves were not discounted; they 
were placed to his credit—the whole thing, the whole amount, including 
the interest up to that date. We allowed Mr. Watson to check against 
that account, and he did check against it. He had the full benefit of 
the entire amount.” 


The witness also testified that he could not state what Mr. Wat- 
son’s account was on February 27th. 

It is stated by defendants’ counsel that neither defendant Wach- 
man nor White defended the suit, and, as we understand it, only the 
defendants Stotter and Erwin have appealed. The trial court received 
the testimony relating to the transactions leading up to the giving of the 
notes, against the objection of the plaintiff, and with the understanding 
that it would be stricken out, if defendants did not bring knowledge 
or notice to the plaintiff of the fraud of the payee of the notes. At the 
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close of the testimony, the court struck out such testimony, and directed 
a verdict for the plaintiff for the full amount of the notes, to wit, 
$2,313.43. 

By their brief counsel for appellants contend: 

(1) That the plaintiff did not, as matter of law, sustain the burden 
of proof that it was a bona fide holder for value of the notes in suit. 
(Assignments of error Nos. 7 and 9.) 

(2) That the question of the plaintiff's bona fides should have 
been left to the jury. (Assignments of error Nos. 3, 4 and 5.) 

(3) That the court erred in striking out the testimony of Erwin 
and Stotter as to the fraud committed by Watson in the procurement 
of the notes in suit, in permitting Schulte to refresh his recollection 
from a loose-leaf ledger sheet of the bank, and in the exclusion of 
Exhibits 14 and 15. (Assignments of error Nos. 1, 10 and 12.) 

In support of their first proposition appellants call attention to sec- 
tions 54, 57, and 61 of the Negotiable Instruments Law, being sections 
6093, 6096, and 6100, Comp. Laws 1915, and claim that, where it is 
shown that negotiable paper is of fraudulent inception, the burden of 
proof is on the holder to establish his bona fides—citing Detroit Bank 
v. Union Trust Co., 145 Mich. 656, 108 N. W. 1092, 116 Am. St. Rep. 
319, Thompson v. Village of Mecosta, 127 Mich. 528, 86 N. W. 1044, 
and Mace v. Kennedy, 68 Mich. 389, 36 N. W. 187. 

It is contended that the plaintiff did not sustain the burden of 
proof that it took the notes in good faith and for value, and counsel 
say: 

“Carefully scrutinizing and examining the entire testimony of the 
plaintiff, both on direct and cross-examination, it is impossible to gather 
definite information as to just what the plaintiff gave up for these 
notes. What was the nature of the antecedent debt? Was the ante- 
cedent debt due at that time? Perhaps, if the nature of the antecedent 
debt were disclosed, it would be found that it was no debt at all, and 
therefore that the plaintiff gave no consideration for these notes. If, 
on the other hand, we proceed on the assumption that the payee, Wat- 
son, drew against the discount, are we not entitled to know the nature 
and amounts of his drafts, and the dates thereof, and in this connec- 
tion it is very important to note that the alleged discount was entered on 
the books on the 28th day of February, eight days before the notes 
were due. Did Watson exhaust this alleged discount when the plaintiff 
bank was informed of the protest of these notes, presumptively about 
nine or ten days later?” 


It is the claim of the plaintiff that: 

(1) The notes in suit were regularly executed by defendants and 
delivered to payee Watson, who negotiated and transferred them to the 
plaintiff for a valuable consideration before maturity. 

(2) That there was nothing on the face of the notes to cast any 
suspicion on their character. 
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(3) That plaintiff received said notes in due course, and without 
knowledge of any infirmity in the title of the payee. 

And the line of cases beginning with Bostwick v. Dodge, 1 Doug. 
413, 41 Am. Dec. 584, and Outhwite v. Porter, 13 Mich. 533, and end- 
ing with Drovers’ Nat. Bank v. Potvin, 116 Mich. 474, 74 N. W. 724, 
Armstrong v. Stearns, 156 Mich. 597, 121 N. W. 312 and Hakes v. 
Thayer, 165 Mich. 476, 131 N. W. 174, is cited. 

The infirmity in the plaintiff’s case as it appears to us, is that it 
does not appear from this record when this account to the credit of 
which these notes were placed was drawn upon or exhausted—whether 
before or after the maturity of the notes, or before or after notice of 
the fraud, or protest. We have searched in vain for such evidence. 

In Drovers’ Nat. Bank v. Blue, 110 Mich. 31, 67 N. W. 1105, 64 
Am. St. Rep. 327, it was held that a bank which discounts a note for 
a customer, crediting the proceeds thereof to his account, is not a bona 
fide purchaser for value, unless such credit was drawn upon before the 
maturity of the note, and before notice of facts invalidating it in the 
hands of the payee. In that case Justice Hooker, speaking for this 
court, said: 


The testimony shows that no money or valuable thing passed 
at the time of the purchase. A mere credit was given by the bank 
for the note—a promise to pay, in other words, and there is nothing 
to show that this credit was ever drawn upon, or that the account 
of which it became a part was exhausted, before the maturity of the 
note, or before notice of the fraud. This did not show the bank 
to be a purchaser for value, within the rule”—citing authorities. 


The converse of the rule is stated in Fredonia Nat. Bank v. Tom- 
mei, 131 Mich. 674, 92 N. W. 348, where it was held that a back 
which discounts a promissory note, crediting the proceeds to the in- 
dorser’s account, which becomes exhausted before the maturity of 
the note, is a purchaser for value, notwithstanding the indorser subse- 
quently has deposits equal to the amount of the note. 

Section 56 of the Negotiable Instruments Law (section 6095, 
Comp. Laws 1915) provides that where the transferee receives notice 
of any infirmity in the instrument or defect in the title of the per- 
son negotiating the same before he has paid the full amount agreed 
to be paid therefor, he will be deemed a holder in due course only 
to the extent of the amount theretofore paid by him. 

We are of the opinion that upon this record the court erred in 
holding that the plaintiff was a holder for value, as matter of law, 
and in striking out the testimony of the said defendants, and in di- 
recting a verdict and judgment for the plaintiff. 

The judgment below is reversed, and a new trial granted with 
costs to appellants. 
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PETITION IN BANKRUPTCY IN ANTICIPATION 
OF INHERITANCE. 


In re Swift, United States District Court, May 26, 1919. 259 Fed. Rep. 612. 


An adjudication in bankruptcy will not be set aside because 
the bankrupt, at the time of filing the petition, knew that he would 
shortly inherit money from his mother who was then in such 
weakened physical and mental state that it would be impossible for 
her to alter a will in his favor which she had previously executed. 


In Bankruptcy. In the matter of John K. Swift, bankrupt. A 
motion to set aside the adjudication was made, and the bankrupt moves 
to strike such motion. Motion to set aside the adjudication denied. 

S. C. Upson and Horace M. Holden, both of Athens, Ga., for Bank 
of Elberton. 

Samuel L. Olive of Augusta, Ga. for bankrupt. 

NEWMAN, District Judge. This.is a motion to set aside an ad- 
judication in bankruptcy, and a motion by the bankrupt to strike the 
motion to set aside the adjudication, which is in the nature of a de- 
murrer to the petition. The petition sets out: 


That the bankrupt filed his voluntary petition in bankruptcy on No- 
vember 6, 1917, and was adjudicated a bankrupt on November 8, 1917; 
that the petition filed by the bankrupt, who was about 60 years old 
and unmarried, listed the petitioner as a creditor for $4,300, together 
with a few other creditors holding small claims, and assets, consisting 
only of a gold watch and chain, $20, and wearing apparel, $50. 

That at the time of the filing of the petition the bankrupt’s mother, 
who was a wealthy woman, her property being estimated at about $75,- 
000, was still living, but was 98 years of age, and was then at the 
point of death. That on account of extreme old age she had reached 
a degree of physical exhaustion and feebleness that made her death 
imminent. 

That the bankrupt knew that his mother had by a will, made and 
executed several years before she lost her mind, made him one of the 
legatees of her estate, and that under said will he would inherit a fortune 
of some $20,000. That in 1916, a brother of the bankrupt had been 
appointed guardian of his mother’s estate’ on account of her imbecility 
from old age and other causes, and bankrupt knew at the time of the 
filing of his petition in bankruptcy that his mother, by reason of her 
mental and physical condition, was not then and would never be capable 
or competent of changing or modifying her said will, or otherwise dis- 
posing of said property, and that she could live only a few hours or a 
few days. 


NOTE.—For other similar decisions see Banking Law Journal Digest 
(Second Edition), § 107-123. 
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That the bankrupt filed said petition to be adjudicated a bankrupt 
from the inequitable and unconscionable motive of preventing the prop- 
erty in which he, in effect and for all practical purposes, owned sub- 
ject to the life estate of his mother from being subject to his existing 
debts, and particularly to the debt to petitioner. 

While not alleged in the petition, it appears that the mother of the 
bankrupt lived about ten days after the filing of his petition in bank- 
ruptcy. 

I am assuming, of course, as I must for the purpose of disposing 
of this motion, that all the allegations of the petition are true, and on 
the question made if under those circumstances the adjudication which 
has been entered in this case in bankruptcy should be set aside. 

The main ground of the motion is that it was fraud upon his cred- 
itors for him to use Bankruptcy Act July 1, 1898, c. 541, 30 Stat. 544, 
in this way to escape from his debts, and particularly from the mov- 
ant’s debt, by having the petition in bankruptcy filed at the time his 
mother should die, and thereby come into possession of the property 
that he inherited at his mother’s death subsequent to the filing of the 
petition in bankruptcy. 

Is the court justified in such case in setting aside an adjudication 
of the petitioner on his voluntary petition as a bankrupt? 

The principal authority relied upon by counsel for movant is Zeit- 
inger et al., v. Hargadine, etc., Co., 40 Am. Bankr. Rep. 324, 244 Fed. 
719, 157 C.-C. A. 167. I do not think the case cited at all applicable 
to the case at bar. The facts are so entirely different that, while the 
decision made by the Circuit Court of Appeals might be applicable to 
those facts, they would not necessarily control the case we are now 
considering. The language which seems to be relied upon by counsel 
is that expression in the opinion reversing the lower court which says 
that— 


“The district judge in adjudicating upon a voluntary petition in 
bankruptcy is not a ministerial, but a judicial, officer, whose first duty 
is to see that those who minister in the temple of justice shall not in- 
voke his authority for the accomplishment of fraud.” 


There is nothing whatever in this case except the fact that the man 
went into bankruptcy under the facts stated, with a knowledge that he 
would soon inerit some money from his mother, being at the time 
insolvent. Whether or not the court can say, under such circumstances, 
that an adjudication should not be allowed is a question which, so 
far as I have information, has not been raised before in this court. 
That is what the petition here really amounts to, as I understand it. 

In Hanover National Bank b. Moyses, 186 U. S. 181, 22 Sup. Ct. 
857, 46 L. Ed. 1113, Chief Justice Fuller, in an opinion for the court, 
speaking of an involuntary petition in bankruptcy, says: 
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“The schedules must be verified, and the petition must state that 
‘petitioner owes debts which he is unable to pay in full,’ and ‘that he is 
willing to surrender all his property for the benefit of his creditors, 
except such as is exempt by law.’ This establishes those facts so far 
as a decree of bankruptcy is concerned, and’ he has committed an act 
of bankruptcy in filing the petition. These are not issuable facts, and 
— is unnecessary, unless dismissal is sought, when notice is re- 
quired.” 


The Chief Justice further says, quoting from Judge Lowell: 


“He may be, in fact, fraudulent, and able and unwilling to pay his 
debts ; but the law takes him at his word, and makes effectual provision, 
not only by civil, but even by criminal, process, to effect his alleged in- 
tent of giving up all his property”—citing In re Fowler, 1 Lowell, 161, 
Fed. Cas. No. 4,998. 


If the petitioner here has any remedy—and I am not sure that he 
has any remedy at all—it is otherwise than by moving to set aside the 
adjudication, and I do not see how, under the facts stated, the motion to 
that effect can be granted. It is well understood, of course, that the 
trustee in bankruptcy takes only the property of the bankrupt at the 
time of adjudication, which relates back to the time of the filing of the 
petition. After-acquired property does not go to the trustee, and is 
not distributed among his creditors. 

I have thought about this matter carefully, and if I am in error 
I hope I will be corrected, which can easily be done. An order may be 
taken accordingly at the convenience of counsel. 


RIGHTS UNDER CHATTEL MORTGAGE WAIVED 
BY BANK. 


Ravinia State Bank v. Kirkpatrick, —_ Court of South Dakota, August 
15, 1919. 173 N. W. Rep. 863. 


The plaintiff bank held a chattel mortgage on a crop of grain, 
which mortgage had been duly recorded. ¢ mortgagor trans- 
ferred the crop to the defendant and the cashier of the plaintiff 
bank was present when the agreement was made. The cashier, 
however, said nothing about the bank’s mortgage and defendant 
had no knowledge of its existence. It was held that the cashier’s 
action resulted in a waiver of the bank’s rights under the mortgage 
and that it could not enforce the mortgage against the defendant. 


Appeal from Circuit Court, Charles Mix County; R. B. Tripp, 
Judge. 


NOTE.—For other similar decisions see Banking Law Journal Digest 
(Second Edition), § 570-593. : 
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Action by the Ravinia State Bank against John B. Kirkpatrick. 
Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded, with directions. 

F. B. Morgan, of Wagner, and C. M. Stilwill, of Sioux City, 


Iowa, for appellant. 
J. E. Tipton, of Geddes, for respondent. 


McCOY, J. The controversy in this action was submitted to the 
trial court upon an agreed statement of facts, and judgment rendered 
in favor of plaintiff, from which judgment the defendant appeals on 
the ground that the judgment is not sustanied as a matter of law by 
such facts. 


From the statement of facts it appears that in November, 1914, the 
appellant was the owner of a certain quarter section of land, and 
entered into a contract to sell the same to one Remillard; the purchase 
price of $10,400 being payable upon certain specified installments. 
Said contract proyided that Remillard should have possession of said 
land, and be entitled to the use, rents, and profits therefrom on and 
after March 1, 1915. Remillard went into possession and farmed said 
land during the season of 1915, making the first payment of $300, and 
made the second payment of $500, excepting $113.40 thereof, and at no 
time made any other payments on said contract. Prior to the Ist day 
of March, 1916, Remillard leased said land to one Beam, who went into 
possession under a lease agreeing to deliver to Remillard two-fifths 
of the crops grown on said land as rent. About the Ist of April, 1916, 
Remillard being in default, appellant commenced an action against him 
to foreclose his rights under said contract under the provisions of chap- 
ter 138, Laws of 1913, and served notice upon Beam of the pendency 
and purpose of said action. Remillard, after being served with sum- 
mons in said action, advised with one Boynton, who was cashier and 
active manager of the business affairs of the plaintiff bank. He advised 
with Boynton with reference to said action and the employment of an 
attorney to defend the same, and thereafter Remillard interposed an 
answer alleging that by reason of improvements he had made on said 
land the appellant had agreed to extend the time of said past-due pay- 
ments under said contract. On the 8th day of May, 1916, Remillard 
executed and delivered to the respondent bank a chattel mortgage to 
secure the payment of a pre-existing debt of $360 owning to said bank 
by said Remillard upon, among other things, the two-fifths interest in 
said crops of Remillard under the said lease to said Beam, and which 
mortgage was on the 9th day of May, 1916, duly filed for record. On 
the 25th day of September, 1916, appellant and Remillard entered into 
a settlement agreement in relation to said action, which stipulation in 
substance, so far as the same is material to this controversy, is as fol- 
lows: 
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It is hereby stipulated and agreed by the above-named parties that 
this action be dismissed without taxation of costs on the following con- 
ditions, and said parties do hereby stipulate as follows: 

(1) The said Kirkpatrick agrees that the time of making any and 
all payments under the contract sued upon in said action may be ex- 
tended to and until February 1, 1917. 

(2) The said Remillard agrees and promises that his share of the 
crops raised on the said premises by the tenant Beam for the year 
1916 be delivered by said Beam to said Kirkpatrick, and to be by him 
credited on the payments now due under said contract, it being agreed 
that said crops shall be marketed as soon as possible, and that Remil- 
lard receive credit for the market value thereof. 

On the day prior to the execution of said settlement agreement the 
said Remillard and Boynton met at the office of Morgan, attorney 
for appellant, and mutually discussed the terms of said proposed set- 
tlement, and the proposed terms and conditions thereof, and, after 
having discussed the same, the said Boynton advised Remillard to exe- 
cute the same and consented thereto and acquiesced in the said terms 
thereof, and no mention was made by either Boynton or Remillard of 
the existence of said chattel mortgage, and neither appellant nor his at- 
torney had any knowledge of the existence thereof, except that imparted 
by the fact that the same was of record. Appellant would not have 
signed said stipulation had he known of the existence of said mort- 
gage. 
It is urged by appellant that the trial court erred in adjudging 
that respondent bank recover of appellant the value of the said two- 
fifths of said crops. It is the contention of appellant that the respond- 
ent, under the circumstances of this case, is estopped from asserting its 
said mortgage lien against the appellant. 

On the other hand, it is contended by respondent that in advising 
Remillard in relation to his contract with appellant Boynton was not 
acting within the scope of his authority as manager of the business 
affairs of said bank. We are of the opinion that it ma be fairly in- 
ferred that Boynton was advising Remillard in his business affairs by 
reason of the fact that he was a debtor of the bank, that, being a debtor 
of the bank, it had an interest in his business transactions, that, while 
so advising, Boynton was acting in the interest and on behalf of the 
bank, and within the scope of his general business authority as such 
manager. There is no other reason shown, or even suggested by the 
record, as to why Boynton acted as an advisor of Remillard. 

It is conceded that appellant had no actual or personal knowledge 
of any nature whatsoever of the existence of respondent’s mortgage. 
The filing of the mortgage gave only constructive notice. We are of 
the opinion that when Boynton, under the circumstances of this case, 
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stood by and took part in the settlement transaction whereby Remil- 
lard transferred to appellant his interest as landlord in the two-fifths 
of said crops so raised. by Beam, he thereby waived plaintiff’s said 
mortgage lien, and thereby respondent became estopped to thereafter 
enforce said mortgage lien against appellant. As a general rule cor- 
porations, the same as individuals, are held, to careful adherence to 
truth in their dealings, and cannot either by representation or silence 
involve others in engagements, and then defeat the just expectations 
which their conduct so caused to be brought about. The general doc- 
trine of equitable estoppels in pais operate against corporations in like 
manner as against natural persons. 10 Cyc. 1065; Thomp. Corp. 
§§ 5246, 5247. Corporations can only act and do business by and 
through their officers and agents. Boynton, being cashier and manager 
of the affairs of respondent bank, was its vice principal, and whenever 
acting in the interest and on behalf of said corporation bank his acts 
were the acts of the corporation, whether such acts actually took place 
within the bank building or elsewhere. The case of Mohall State Bank 
v. Duluth Elevator Co. (N. D.) 161 N. W. 287, in principle is directly 
in point. In that case the president of a bank stood by and took part 
in a transaction whereby the elevator company purchased grain upon 
which the bank held a mortgage. The said bank president made no 
mention of the fact of the bank’s mortgage. In that case the court 
applied against the bank the equitable doctrine of estoppel in pais that— 


“He who is silent when conscience requires him to speak, shall be 
debarred from speaking when conscience requires him to keep silent.” 


We are of the opinion, and so hold, that the respondent, under the 
circumstances of this case, is estopped from asserting its mortgage lien 
against appellant, and that the learned trial court erred in rendering 
judgment on the stated facts in favor of plaintiff. 

The judgment appealed from is reversed, and the cause remanded, 
with directions to enter judgment in favor of appellant dismissing re- 
spondent’s cause of action upon the merits. 


NATIONAL BANK MAY ACT AS_ SPECIAL 
GUARDIAN. 


Matter of Mollineaux, New York Supreme Court, October 15, 1919. 


Under section 2352 of the New York Code of Civil Procedure 
and section 11-k of the Federal Reserve Act, as amended Septem- 
ber 7, 1918, a national bank: may be appointed :special guardian by 
the court in a proceeding to sell real estate belonging to an infant. 
Kings County Special Term for Motions. 


NOTE.—For. other similar . decisions..see Banking Law Journal Digest 
(Second Edition), § 355, 407, 608. 
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Application to compel a purchaser to accept title to real estate. 

Fred Ingraham, attorney for First National Bank of Hempstead, 
Petitioners (Robert H. Wilson, of counsel). 

Coombs & Wilson, attorneys for National Bank Section of the 
New York State Bankers Association. Intervening. (Robert H. Wil- 
son, of counsel). 

Charles E. Russell, attorney for Oscar G. Boesser, purchaser. 


KAPPER, J. The purchaser of an infant's real estate sold in this 
proceeding objects to the title; and this motion is made to compel ac- 
ceptance. The purchaser’s sole objection: is: to the appointment by the 
Supreme Court of a national bank as special guardian in a-proceeding 
for the sale of the real estate of an infant, asserting’ that such a cor- 
poration is not among those qualified for such an appointment under 
section 2352 of the Code of Civil Procedure: which, he further asserts, 
is the only authority for appointing a: special guardian: in such a pro- 
ceeding. Said section is as follows: “Upon an application to sell, 
mortgage, release or lease real property or am interest in real property 
of an infant, the court must appoint a suitable person to be the special 
guardian of the infant with respect to the proceedings; who must there- 
upon’ file with the clerk~a. bond: as prescribed: ‘inthe: last: section: Any 
trust company authorized by: the laws of: this state to act as general 
guardian of: the*estate‘ofan infant without giving:security may be ap- 
pointed such special. guardian, and in such case the court, im the order. 
of appointment, may’ dispense with the giving and: filing:of any such 
bond.” It is the contentiom of the purchaser that if a)corporatien:-miay: 
be appointed a special guardian; the Code section in question contains 
a limitatio which confines such corporate. appointee to a trust com- 
pany. The purchaser frankly concedes that all:the broad powers con- 
ferred upon the Federal Reserve Board by recent acts of Congress, to 
authorize national banks'to act in certain specified trust capacities, per- 
mits the designation of a national bank to act in practically all fiduciary 
capacities, excepting those expressly limited, as by the Code section in 
question. This concession shortens the’ discussion materially and it 
suffices to say that in the case of National’ Bank v: Union Trust Co. 
(244 U. S., 416) the United’ States Supreme Court has rendered 
futile any controversy’ over the powers’ of’ national banks to act as 
fiduciaries. That decision goes to the extent of declaring the principle 
that when Congress, in the exercise of its constitutional powers, has 
clothed national banks with authority to exercise the functions pos- 
sessed by rival state corporations of a similar character the state is 
without power to nullify such action by: Congress by discriminatory 
legislation in favor of’ state’ corporations: The state may’ reasonably 
regulate the exercise of the powers so ‘conferred; but may not prohibit. 
Since that decision, which was:based upon section 11-k of the federal act 











830 THE BANKING LAW JOURNAL 


of December 23, 1913, Congress, by an amendatory act of September 
7, 1918 (sec. 9794-k), has authorized the Federal Reserve Board to em- 
power national banks to assume other specified trust relationships, “or 
to act in any other fiduciary capacity in which state banks, trust com- 
panies or other corporations which come into competition with national 
banks are permitted to act under the laws of the state in which the 
national bank is located.” That amendment further provided that 
“whenever the law of such state authorize or permit the exercise of 
any or all of the foregoing powers by state banks, trust companies or 
other corporations which compete with national banks, the granting to 
and the exercise of such powers by national banks shall not be deemed 
to be in contravention of state or local law within the meaning of this 
act.” Hence we see that Congress, by appropriate legislation, has 
vested national banks with power to act in enumerated trust capacities, 
and under the cited decision of the United States Supreme Court such 
legislation became the controlling and paramount law, superior to any 
inconsistent state legislation. ‘In my judgment the state no longer has 
power to prohibit the exercise within its domain of the powers and 
functions so conferred upon such banks, and no power to accomplish 
this result indirectly by discrimination in favor of local corporations 
and against national banks or agencies of a similar character. And 
any prior state legislation which limited the exercise of specified 
powers to certain specified state corporations or agencies became in- 
operative when Congress clothed federal corporations and agencies of a 
rival character with like powers. But I do not think-that a legislative 
intent to discriminate against national banks or agencies or to prohibit 
their acting in the trust capacities enumerated in the federal acts re- 
ferred to can be inferred from the Code section 2352 (supra). The 
federal acts in question were passed in 1913 and 1918, while the 
amendment to section 2352 of the Code, permitting the appointment 
of a trust company as special guardian was passed in 1893 (chap. 
268, Laws of 1893). It seems plain, therefore, that national banks 
were not in the legislative mind when the Amendment of 1893 was 
enacted, for at that time such banks had not been vested by Con- 
gress with power to act in any of the trust capacities enumerated in 
the subsequent legislation referred to, and were therefore in no event 
eligible to appointment to any trust capacity in the State of New 
York. -I am, moreover, of the opinion that section 2352 of the Code 
is a limitation only to the entent of dispensing with the security re- 
quired when a trust company is the appointee, and that that sec- 
tion containing, as is obvious, no express inhibition against the ap- 
pointment of a non-resident natural person or a foreign or domestic 
corporation as special guardian, the sole statutory requirement being 
that the appointee must be a “suitable person,” empowers the Supreme 
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Court to appoint a national bank, otherwise duly empowered to act in 
a fiduciary capacity, as special guardian, for such bank, being so duly 
qualified, is therefore a “suitable person” within the meaning of the 
statute. This view is fortified by the concession made by the pur- 
chaser here that the national bank, special guardian at bar, is em- 
powered to act in all trust capacities, so far as concerns the doctrine 
of ultra vires, and could not act in the present case because, as 
claimed, said bank was ineligible for appointment under the Code, 
as stated at the outset. As above stated, this view is held untenable. 
In my opinion the motion should be granted. 


CRIMINAL PROSECUTION FOR FORGERY. 


People v. Wholey, New York Court of General Sessions, May 1919. 177 
N. Y. Supp. 685. 


The defendant sent a telegram to a woman, which he signed 
in the name of her son, asking her to send $150. He received 
a check payable to the son’s order, which he indorsed and 
cashed. It was held that he was guilty of the crime of forgery. 


Charles Wholey was indicted for forgery in the second degree. 
On motion to dismiss indictment, made after the granting of a mo- 
tion for an inspection of the minutes of testimony before the grand 


jury. Motion denied. 

David Vorhaus, for the motion. 

Owen W. Bohan, Asst. Dist. Atty., of New York City, opposed. 

NOTT, J. Defendant was indicted for forgery in the second 
degree. The evidence shows that he sent a telegram to a Mrs. 
Hunter in Florida, the mother of a man named W. M. Hunter, 
requesting her to telegraph the sum of $150 to him. The defendant 
subsequently represented himself as W. M. Hunter at the telegraph 
office, and thereafter received a check payable to that name for the 
amount mentioned. He indorsed the check, and subsequently cashed 
it. 

No criminal cases have been cited in support of the contention 
of defendant. In my opinion the numerous civil cases cited in sup- 
port of this motion do not apply to the case at bar, which is a 
criminal charge of forgery prosecuted, not by any party to the trans- 
action, but by the people of the state. The civil cases merely adopt 
a rule of law as to which of the innocent parties the loss shall fall 
upon. They turn upon the intent of the drawers or payors of the 
check and on the doctrine of estoppel. The doctrine of estoppel does 
not apply to the people in a criminal action. People v. Walker, 85 
App. Div. 556, 83 N. Y. Supp. 372. And the controlling intent in 
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a criminal action is the intent of the defendant, and not of those 
with whom he dealt. 

The Penal Law provides (section 880 [Consol. Laws, c. 40]) 
that the expressions “forge,” “forged,” and “forging” include the false 
making and counterfeiting of a genuine instrument, or the false mak- 
ing or counterfeiting of the signature of a party or witness. This 
definition covers the act of the defendant, and the question as to 
who shall bear the ultimate loss occasioned by his act as determined 
in the civil cases cited does not change his act. For the above reasons 
the motion is denied. 


Motion denied. 


BANK CHECK IS AN ASSIGNMENT. 


McLain & Norvet v. Torkelson, o_o Court of Iowa, October 2, 1919, 
174 N. W. Rep. 42. 


. The defendant drew a check on an out-of-town bank, which 
he had cashed at a local bank. After the local: bank cashed the 
check a creditor of the defendant’s garnished his deposit. It 
was held that when the local bank cashed the check it operated 
as. an, assignment of the deposit, to the amount of the check, 
and. that the local bank was, entitled to that amount of the de- 
posit as against the garnishing creditor. This conclusion was 
reached notwithstanding the Negotiable Instrument Law which 
provides that a check does not operate as an assignment. 


Appeal from District Court, Winnebago County; J. J. Clark, Judge. 

The defendant Torkelson drew checks upon the Forest City Na- 
tional Bank, and against a general checking account, and to an amount 
not greater than the funds he had on deposit. The Freeborn County 
State Bank, upon presentation of these checks, paid the same to 
defendant. .The defendant was indebted to the plaintiffs, and they 
garnished the Iowa bank. The garnishment, process was served after 
the checks had been presented to and paid by the Freeborn County 
State Bank, and before these checks reached the Iowa bank. The 
question is whether the presentation to and payment of the checks 
by the Freeborn County State Bank so operated to assign the funds 
Torkelson had in the Iowa bank as that when the garnishment was 
served the last- named bank had’ no moneys belonging to T orkelson. 
The trial court held that there was an effective assignment, and that 
the garnishment process was served too late to reach any funds of 
the defendant. ,The Iowa bank has no concern in the determination 
of the case. It has deposited the money claimed to have been as- 


NOTE.—For other similar decisions see Banking Law Journal Digest 
(Second Edition), § 214. ies 
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signed by Torkelson to await the order of thé court, but the plain- 
tiff creditors appeal. Affirmed. 

H. A. Brown, of Forest City, for appellants. 

_ Jj. F. D. Meighen and Bennett O. Knudson, both of Albert Lea, 
Minn., for appellee intervener. ; 

SALINGER, J. Unless section 3060a189, Supplement 1913, a 
part of the Negotiable Instruments Act, has effected a changé in 
pre-existing law, there must be an affirmance. The appellants con- 
cede that before the enactment of said statute it was settled in this 
jurisdiction that presentation to and the payment of a check by a 
bank other than the bank of deposit operated to divest the title of 
the giver of the check in the deposit against which the check was 
drawn; and the concession is well made. Such payment aimotmnts to 
an equitable assignment pro tatito of such fund. Kuhries v. Cahill, 
128 Iowa, 594, 104 N. W. 1025; Roberts v. Corbin, 26° Iowa, 315, 
96 Am. Dec. 146; Schollmier v. Schoendelen, 78 Iowa, 426, 43 N. W. 
282, 16 Am. St. Rep. 455. 


But appellant insists that our decisions so holding line us with 
the minority in case law, and that these’ decisions ate in themselves 
unsound and should be overruled. Assuming, for the saké of argu- 
ment, that we are with the minority, we still prefer to adhere to our 
said decisions. In so holding we do not overlook the argument that 
our rule makes fabrication easy, and that therefore’ public policy’ 
would be better served by the opposite’ rule. The point has force; 
but we cannot see our way clear to overturning our settled law, 
merely because fabrication is possible. That is so’ nearly always pos- 
sible that, if that possibility wére tO control in dealing’ with former 
decisions, public policy would suffer more from’ the unsettled condi- 
tion of the case law qe from the danger’ suggested. 

Leaving, then, the statute out of present consideration, the mo- 
ment the defendant obtained payment of his check from the inter- 
vening barik his deposit was diminished by’ thé afnoutit of such pay- 
ment. He himself no’ longer owned that much of his deposit. Nec- 
essarily no creditor of his could thereafter reach that much of the 
deposit. He could seize nothing which his debtor was not owner of. 
Robert v. Austin Corbin & Co., 26 Iowa, 327, 328, 96 Am. Dec. 146; 
Wasgatt v. Bank; 117 Minn. 9, 134°N. W. 224, 43 L. R. A. (N. S:) 
109; Ann. Cas. 1913D, 416. In other words, if the statute has not 
changed matters, this plaintiff creditor had nothing’ to seize after thé 
intervening bank paid the check, even though the check was drawn 
against an ordinary checking account, and was not presented to: thie 
drawee bank until after thé creditor had garriished it. 

Has the statute changed the rule? It provides’ that— 


“A check itself does no operate as an assignment’ of any part 
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of the funds to the credit of the drawer with the bank, and the 
bank is not liable to the holder, unless and until it accepts or certi- 
fies the check.” 


The construction of this statute has been referred to, but has 
never been squarely determined in this court. See Hove v. Bank, 
138 Iowa, 39, 115 N. W. 476; Smith v. Bank, 147 Iowa, 640, 126 
N. W. 779, 30 L. R. A. (N. S.) 517, 140 Am. St. Rep. 336; Dolph 
v. Cross, 153 Iowa, 289, 133 N. W. 669. But Mr. Daniel, in the 
second volume of his work on Negotiable Instruments, at section 
1643, says: 


“The provision of the statute [referring to negotiable instruments 
statute] that a check of itself does not operate as an assignment of 
any part of the funds to the credit of the drawer with the bank is 
a declaration of the rule that, as against a drawee bank, a check is 
not an assignment of the fund. But as against the drawer the 
giving of a check for value on an ordinary bank deposit should be 
considered an assignment of the fund pro tanto.” 


And he construed the Hove case, supra, to support this pro- 
nouncement. The case of Elgin v. Gross-Kelly & Co., 20 N. M. 450, 
150 Pac. 922, L. R. A. 1916A, 711, rules that such a statute as this 
does not change the rule in question but operates purely as a pro- 
tection to the drawee bank. So does Bowker v. Haight & Freese 
Co. (C. C.) 146 Fed. 257. To the same effect is 5 Corpus Juris, 
920, 921, and notes 63, 925, 926; Goldman v. Murray, 164 Cal. 
419, 129 Pac. 462; Raesser v. Nat. Exchange Bank, 112 Wis. 591, 
88 N. W. 618, 56 L. R. A. 174, 176, 88 Am. St. Rep. 979; Roberts 
v. Austin Corbin & Co., 26 Iowa, 315, 96 Am. Dec. 146. And the 
Hove Case, supra, claims the same for Dillman v. Carlin, 105 Wis. 
14, 80 N. W. 932, 76 Am. St. Rep. 902. Construing this section 
of the statute, we said in Hove v. Bank, 138 Iowa, 39, 115 N. W. 
476: 


“This section was undoubtedly enacted for the purpose of pro- 
tecting banks against losses which might be occasioned by the double 
payment of checks on general deposit, and its only intent and pur- 
pose is undoubtedly to protect banks only when they are acting in 
good faith and without any attempt to assist particular persons in the 
collection of their debts, to the exclusion of others who are equally 
entitled as much to protection. * * * Giving to the section of the Code 
under consideration is full force and. effect in law actions, we are 
of the opinion that, where the parties are properly in court in an 
equitable action, and where it is shown that the power intended to 
assign the entire fund is a part thereof, the rule of the cases here- 
tofore referred to should govern, and a party holding such assign- 
ment of a fund on general deposit should be protected as against sub- 
sequent claimants at least.” 


Construing this statute provision, it was said in Farrington v. 
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Fleming Commission Co., 94 Neb. 108, 142 N. W. 297, 47 L. R. A. 
(N. S.) 742: 

“If the effect of the Negotiable Instruments Act is to adopt 
the rule that no action against the deposit bank can be maintained upon 
the check by the holder ‘unless and until it accepts or certifies the 
check,’ which it is not necessary now to decide, still that section 
is not applicable to the facts in this case. This plaintiff is not 
claiming under the Negotiable Instruments Act.” 


It may be conceded that Kaesemeyer v. Smith, 22 Idaho, 1, 123 
Pac. 943, 43 L. R. A. (N. §S.) 100, and Railroad v. Bank, 102 Va. 
753, 47 S. E. 837, and possibly Boswell v. Bank, 123 Ky. 485, 96 
S. W. 797, are to the contrary; but we decline to follow them. 
We hold that even in a law action the statute has not changed the 
rule as between the drawer, his creditors, and the bank that pays 
the check. 

The judgment below is affirmed. 


RIGHT OF BANK TO CHARGE BACK CHECK 
BEARING FORGED SIGNATURE. 


Woodward v. ——? & Trust Company, Supreme Court of North Caro- 
, October 1, 1919. 100 S. E. Rep. 304. 


The plaintiff sold an automobile, receiving a check in part pay- 
ment. The check was signed by the purchaser in the name of his 
mother and the plaintiff saw him sign it. The plaintiff indorsed 
the check and deposited it to his credit in the defendant bank, on 
which it was drawn. Later in the day the bank charged the check 
back to the plaintiff’s account on the ground that it was an over- 
draft and also that the signature was made without authority. It 
was held that the fact that the check was an overdraft did not 
authorize the bank to charge it back. And ordinarily a bank 
may not charge back a check, in a case of this-kind, where it sub- 
sequently discovers that the ‘drawer’s signature was forged. But 
in this case the plaintiff received the check without inquiry, al- 
though he knew that it was signed in the drawer’s name by another 
person, and he did not inform the bank of the circumstances. In 
this he was negligent and it was held that, therefore, the bank was 
entitled to charge the check against his account. 


Appeal from Superior Court, Beaufort County; Devin, Judge. 

Action by J. S. Woodward against the Savings & Trust Company. 
From a judgment for defendant, plaintiff appeals. No error. 

This is an action to recover damages against the defendant bank 
for $100 with solvent indorsers, a check for $280, and a note for $25, 
The jury returned the following verdict: 


NOTE.—For — similar decisions see » Gang Law Journal Digest, 
(Second Edition) § 3 
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*(1) Did the*defendant represent’ to the plaintiff that the check 
for $380, signed in the name of Winnie E. Jackson, was good and 
would be paid? Answer. No. 


“(2) Was the’ plaintiff induced by said representation to sell and 
deliver the car to Simon Jackson? Answer. No. 


“(3) Did the defendant accept the check for $380, and credit 
plaintiff's account therewith? Answer. Yes. 


“(4) Was the name of Wintiie E. Jackson’ signed to said check 
without the er ktiowledge, or consent of said Winnie E. Jack- 
son? Answer. 


“(5) What image, if any, is plaintiff entitled to recover therefor? 
Answer. None.” 


The verdict, considered in connection with the evidence and the 
charge, discloses the following facts: In January, 1919, the plaintiff was 
engaged in the business of selling automobiles in Washington under the 
name of the Overland Washington Company. On the morning of 
January 24th one Simon Jackson went to the place of business of the 
plaintiff about 8 o’clock in the morning, and entered into a contract for 
the purchase of a Ford car from one Hollowell, agent of the plaintiff, 
by the terms of which Jackson was to pay $20 in cash, give a paper 
for $100 with solvent indorsers, a check for $280, and a note for $25, 
secured by mortgage on the automobile. Simon Jackson had no ac- 
count with the defendaft bark, but he gave a-check for the $280, 
signing the name of his mother, Winnie Jackson, as drawer, who 
did ‘have’ an account ‘itt the bank: Hollowell todk* the check to the de- 
fendant bank, and ‘asked’ if the check of Winnie’ JackSon’ for $280 was 
good, which was answered in the” affirniative; Winnie’ Jackson having 
at that time $340 to her credit in the bank. MHollowell returned to 
the place of business of the plaintiff when the’ plaintiff was present, 
arid it’ was’ then ‘found that Simon Jackson could ‘not secure’ the’ papers 
for' $100, properly‘ indorsed; and the che¢k for’ $280 was theh torn up, 
and he gave to the’ plaintiff as payee another. check’ upon the defendant 
bank for $380, signing the name of Winnie Jackson as drawer in the 
presence of the plaintiff, who- took this chetk to’ the bank, indorsed it, 
passed it across the counter; and’ was given credit for’ the same on his 
account as a depositor. Later in the' day the’ defendant bank charged 
back’ the check to the account of the ‘plaintiff, finding that Winnie’ Jack- 
son did not have $380 to her credit; and that she had not authorized 
Simon Jackson to sign her name to the check,;. which the jury. finds 
to be a fart. 


The automobile was delivered’ to Simon’ Jatkson on Friday, and 
was uséd ‘by him, and; being injured; was’ returned’ to the’ plaintiff on 
Saturday’ for repatrs: 

The plaintiff, then claiming the! right’ to’ hold’ the atitormiobile under 
his mortgage to secure the $25, after advertisement sold it, and had it 
bought in for himself. 
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-The,plaintiff. now has, the, automobile, $20 in cash paid by Simon 
Jackson, and his note for $25. 

The plaintiff moved for judgment on the third issue, which was 
refused, and he excepted. 

Judgment was rendered for the defendant, and the plaintiff ap- 
pealed. 
E. A. Daniel, Jr., of Washintgon, N. C., for appellant. 

Stewart & Bryan and Ward & Grimes, all of Washington, N. C., 
for appellee. 

ALLEN, J. The weight of authority is in favor of the proposition 
for which the plaintiff contends, that a bank, the drawee of a check, 
accepting it unconditionally and passing it to the credit of the depositor, 
in the absence of special custom known to the depositor, cannot charge 
it back against the account of the depositor on the ground that it is an 
overdraft. 

The court says in Bank v. Burkhardt, 100 U. S. 689, 25 L. Ed. 
766: 

“In Morse’s well-considered work on Banking, p. 321, it is said: 
‘But if at the’ time the holder hands in the check he demands to have it 
placed to his credit, and is informed that it shall be done, or if he 
holds any other species of conversation which practically amounts to 
demanding and receiving a promise of a transfer of credit, as equivalent 
to an actual payment, the effect will be the same as if he had re- 
ceived his money in cash, and the bank’s indebtedness to him for the 
amount will be equally fixed and irrevocable.’ 

“We regard this as a sound and accurate exposition of the law 
upon the subject, and it rests upon a solid basis of reason. The author- 
ity referred to sustains the text. 

“When a check on itself is offered to a bank as a deposit, the bank 
has the option to accept or reject it, or to receive it upon such condi- 
tions as may be agreed upon. If it be rejected, there is no room 
for any doubt or question between the parties. If, on the other hand, 
the check is offered as a deposit and received as a deposit, there being 
no fraud and the check genuine, the parties are no less bound and 
concluded than in the former case. Neither can disavow or repudiate 
what has been done. The case is simply one of an executed contract. 
There are the requisite parties, the requisite consideration, and the 
requisite concurrence and assent of the minds of those concerned. It 
was well said by an eminent chief justice, ‘If there has even been a 
doubt on this point, there shall be none hereafter.” Oddie v. National 
City Bank of New York, 45 N. Y. 735 [6 Am. Rep. 160].” 

“When a bank credits a depositor with the amount of a check 
drawn upon it by another customer, and there is no want of good faith 
on the part of the depositor, the act of. crediting is equivalent to a pay- 
ment in money, and the bank cannot recall or repudiate the pay- 
ment because, upon an examination of the accounts of the drawer, it 
is ascertained that he was without funds to meet, the check, though, 
when the payment was made, the officers labored under the mistake 
that there were funds sufficient. In such a case the bank could have 
received the check conditionally, and have come under obligations to 
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account to the holder for it, only in the event that on an examination 
of the accounts of the drawer it was found he had funds to meet it, 
or in the event that he provided funds for its payment. Or it could 
have asked for time to examine the accounts, that it might determine 
whether it would accept and pay or dishonor the check. It would have 
been within the option of the holder to have accepted or rejected either 
of these propositions. But when the holder presented the check with 
his passbook, that the check might be entered as a deposit to his credit, 
it was a request for the payment of the check; and there can be no 
distinction between a request for payment in money, and a request for 
payment by a transfer to the credit of the holder.” 3 R. C. L. 526. 

To the same effect see 7 C. J. 681; Levy v. Bank, 4 Dall. 234, 1 L. 
Ed. 814; Bank v. Burns, 68 Ala. 267, 44 Am. Rep. 142; Bank v. Gregg, 
138 Ill. 596, 28 N. E. 839, 32 Am. St. Rep. 173; Wasson v. Lamb, 120 
Ind. 514, 22 N. E. 729,6 L. R. A. 191, 16 Am. St. Rep. 345. 

And the authorities also sustain the position that the same rule ap- 
plies when the check is a forgery: 


“A bank is bound to know the signatures of its customers; and if 
it pays a forged check it must be considered as making the payment 
out of its own funds, and cannot ordinarily charge the amount so paid 
.. the account of the depositor whose name was forged.” 7 C. J. 





“In pursuance of the rule that a bank, as between itself and the 
bona fide holder of a check, is bound to know the signature of its 
depositors, and cannot recover from such a holder money paid to 
him upon the subsequent discovery that the drawer’s name was forged, 
if a depositor presents a check, which he holds in good faith, drawn on 
on the bank by another depositor, and the check is credited to him in 
his account and charged to the drawer, this is in effect a payment of the 
check, and the bank cannot strike off ‘the credit.” 3 R. C. L. 527. 





This principle was first declared by Lord Mansfield in 1762 in 
Price v. Neal, 3 Burrows, 1355, and has been adopted in United States 
v. Bank, 10 Wheat, 333, 6 L. Ed. 334; Neal v. Coburn, 92 Me. 145, 42 
Atl. 348, 69 Am. St. Rep. 495; Bank v. Bank, 107 Iowa, 337, 77 N. W. 
1045, 44 L. R. A. 131; Bank v. Bank, 90 Ky. 15, 13 S. W. 339, 7 L. R. 
A. 849; Bank v. Bank, 30 Md. 21, 96 Am. Dec. 554; Bernheimer v. Mar- 
shal, 2 Minn. 82 (Gil. 61) 72 Am. Dec. 89; Bank v. Bank, 46 N. Y. 77, 
7 Am. Rep. 314; Bank v. Boutell, 60 Minn. 189, 62 N. W. 327, 27 L. R. 
A. 635, 51 Am. St. Rep. 519; Bank v. Bank, 10 Vt. 145, 33 Am. Dec. 
188 ; Yarborough v. Trust Co., 142 N. C. 381, 55 S. E. 296; and, indeed, 
in all the states except Pennsylvania, where it has been changed by 
statute. Bank v. Bank, 66 Pa. 438. 

These principles rest upon the presumption that the drawer knows 
the bank by another depositor, and the check is credited to him in 
when there shall be no further inquiry by the one upon whom it is 
drawn into the integrity of commercial paper with which so much of the 
business of the world is done today; but the courts recognize that they 
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are establishing a rule at variance with the principle that money paid un- 
der a mistake of fact may be recovered, and the one depositing the 
check, if both the payee and indorser of the check, is held to knowl- 
edge of all other facts except the signature of the drawer, and he can 
take no benefit from the transaction if he actively participated in the 
forgery, although without fraudulent intent. 

This is true because the payee in the check is necessarily brought 
in close touch with the drawer, and has every opportunity to inquire 
into the regularity and genuineness of the paper. 


“It would be an exceedingly harsh rule to permit one who negoti- 
ates with the forger, and obtains his check payable to the use of the 
party advancing the money, who then indorses it to a bank, to hold onto 
the money when the payee has himself contracted with the forger, 
and given credit to the paper by his indorsement that led the bank to 
believe the paper was genuine.” Bank v. Bank, 90 Ky. 10, 13 S. W. 
339, 7 L. R. A. 849. 

“The drawee bank is held to a knowledge of the signature of the 
drawer, but the payee indorser is held to a knowledge of all other facts. 

“The discounting bank and the drawee bank, in such a case, have 
the right to rely upon the indorsement of the payee, and as to him are 
not required to exercise any diligence to discover the fact that the 
check had been raised. These facts are conclusively presumed to be 
within the knowledge of the payee. Under such circumstances the 
money paid can be recovered back in assumpsit, unless, possibly, from 
some subsequent arrangement or cause, the right is lost. Certainly, the 
fact that the payee, who received the money as payee and ostensible 
owner, has disposed of it according to his own will, cannot in any way 
affect this right. The authorities cited by appellee to the proposition 
that if a bank pays a forged check to a holder without fault, who, in 
ignorance of the fraud, pays value for it, the money cannot be recov- 
ered back, are not applicable to the case at bar. Bradley was the 
payee, and, by his indorsement, obtained the money. He parted with 
nothing to get possession of the check. Its genuineness is conclusive 
as to him, and as indorser he guaranteed it to be genuine for the 
amount expressed in the check. Carpenter v. Nat. Bank, 123 Mass. 
66; Nat. Park Bank v. Seaboard Bank, 114 N. Y. 28, 20 N. E. 632, 
11 Am. St. Rep. 612; White v. Bank, 64 N. Y. 316 [21 Am. Rep. 612] ; 
Susquehanna Bank v. Loomis, 85 N. Y. 207 [39 Am. Rep. 652].” 
Bank v. Bradley, 103 Ala. at page 119, 15 South. at page 443, 49 Am. 
St. Rep. 17. 

“In the usual course of business, if a check purporting to be 
signed by one of its depositors is paid. by a bank to one who, finding 
it in circulation or receiving it from the payee by indorsement, took it 
in good faith for value, the money cannot be recovered back on the dis- 
covery that the check is a forgery. It is presumed that the bank knows 
the signature of its own customers, and therefore is not entitled to the 
benefit of the rule which in cases of forgery permits a party to recover 
back money paid under a mistake of fact as to the character of the 
instrument by which the fraud has been effected. This presumption is 
conclusive only when the receiving the money has in no way 
contributed to the success of the fraud or the mistake of fact under 
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which the payment has been made. .* * * To entitle the holder 
to retain money obtained by a forgery, he should be able to maintain 
that the whole responsibility of determining the validity of the sig- 
nature was placed upon the drawee, and that the vigilance of the 
drawee was not lessened, and that he was not lulled into a false 
security by any disregard of duty on his own part, or by the failure 
of any precautions which from his implied assertion in presenting the 
check as a sufficeint voucher the drawee had a right to believe he 
had taken. Ellis v. Ohio Ins. & Trust Co., 4 Ohio St. 628 [64 Am. 
Dec. 610]:; Rouvant v. San Antonio National Bank, 63 Tex. 610; First 
National Bank of Quincy v. Ricker, 71 Ill. 439 [22 Am. Rep. 104].” 
Bank v. Bank, 151 Mass. 280, 24 N. E. 44, 21 Am. St. Rep. 450. 


In this case the plaintiff was present and saw Simon Jackson sign 
the name of Winnie Jackson to the check, and he made no inquiry, 
except of Simon, of his authority to do so. He carried the check to the 
bank during business hours, and according to the evidence of the de- 
fendant, which the jury has accepted, indorsed it, and had it passed to 
his credit, without giving any information to the bank of the cir- 
cumstances attending the drawing of the check. 

The plaintiff offered evidence to the contrary, but his theory of 
the case has been repudiated. 

Under these conditions the plaintiff cannot be permitted to recover. 

We have made no reference to the liability of an indorser under 
the Negotiable Innstruments Law (Laws 1899, c. 733) because his 
guaranties under that law are only in favor of a holder in due course, 
and the drawee bank does not occupy that position. Bank v. Bank, 
115 Tenn. 71, 88 S. W. 939, 112 Am. St. Rep. 817. 

It pays nothing, and simply honors an order on funds in its hands. 

It also appears, that the jury has so found, that the plaintiff has 
suffered no damage, and that if he recovered $380 of the defendant 
it would be a recovery for which he has paid nothing. 

He sold a Ford car to Simon Jackson on Friday for $425, of which 
$20 was paid in cash, and the balance by the check of Winnie Jackson 
on the defendant for $380, and the note of Simon Jackson for $25 
secured by mortgage on the car. 

Simon Jackson kept the car one day, and returned it to the plain- 
tiff for repairs, there being evidence that the car was damaged, but the 
extent not shown. 

The plaintiff then advertised the car for sale under the chattel 
mortgage of Simon Jackson, and at the sale had it bought for himself, 
and he now has the car, and $20 to indemnify him for the repairs, the 
amount of which he did not state, and the use of the car one day. 

No erroz. 








THE BANKING LAW JOURNAL 841 


PAYMENT OF NOTE BY CHECK PAYABLE TO 
BANK’S CASHIER. 


National Bank of San Mateo v. Whitney, Supreme Gort of California, 


y> 
September 3, 1919. 183 Pac. Rep. 7 


A certain corporation had borrowed money from the plain- 
tiff bank to the limit of its credit. The bank loaned an addi- 
tional $3,000 to the corporation on the individual note of the 
defendant, who was a stockholder and secretary of the cor- 
poration. On the following day the cashier of the bank de- 
manded repayment on the ground that the bank examiner had 
raised objections. At the cashier’s request the defendant gave 
him a check payable to him individually. The check was 
signed by the defendant as secretary of the corporation. The 
cashier deposited the check to his own credit in the bank and 
the latter retained the note. In an action by the bank on the 
note it was held that there had been a valid payment. A judg- 
ment in favor of the bank was reversed and a new trial ordered. 
In Bank. Appeal from Supreior Court, San Mateo County; 

George H. Buck, Judge. 
Action by the National Bank of San Mateo against St. John 
Whitney. Judgment for plaintiff, and defendant appeals. Reversed. 

See, also, 180 Pac. 845. 


Norman A. Eisner, of San Francisco, for appellant. 


Walter H. Linforth, of San Francisco, and Ross & Ross, of 
Redwood City for Respondent. 


WILBUR, J. This is an action upon a promissory note executed 
on September 13, 1915, to the plaintiff for $3,000. The case was 
tried before a jury. Plaintiff recovered judgment, and defendant 
appeals. The sole issue presented to the jury was whether or not 
the promissory note was paid on September 14, 1915, by a check 
of the Leslie Salt Refining Company, drawn on the Bank of Cali- 
fornia far $3,000. This check was issued by the defendant as secre- 
tary of the Salt Company, and was received by W. M. Roberts, 
cashier of the plaintiff. That it was deposited by him to his 
credit with the plaintiff bank is admitted. The plaintiff, in support 
of its contention that the note was not paid by the check in ques- 
tion, relies upon the possession of the note as prima facie evidence 
of its nonpayment, and upon the fact that the check was made pay- 
able to W. M. Roberts, instead of to the bank, and was a check of 
the Leslie Salt Refining Company, instead of the defendant, and in 
support of its claim presented instructions to the jury, which were 
given by the court, to the effect that its possession of the note raised 
a presumption of its nonpayment; that the giving of the check to 


NOTE.—For other similar decisions see Banking Law Journal Digest, 
(Second Edition) § 769. 
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W. M. Roberts personally gave rise to the presumption that it was 
in discharge of an obligation owing to Roberts. 

In order to understand fully the assignments of error made by 
the appellant, it will be necessary to state additional facts. The de- 
fendant was a stockholder and the secretary of the Leslie Salt 
Refining Company M. M. Roberts Plaintiff’s cashier was 
a director of the Leslie Salt Refining Company, holding 
five shares of stock to qualify him as _ such _ director. 
The Salt Company was a_ borrower from the  plain- 
tiff, and, having borrowed to the limit of its credit, the defendant 
negotiated a loan for $3,000 on the 13th day of September, 1915, 
and gave his personal note, herein sued upon, as evidence of such 
indebtedness. Miss Zula Clements, stenographer and general office 
assistant of the Leslie Salt Refining Company, testified that, on 
September 14th, William M. Roberts, plaintiff’s cashier called at 
the office of the Salt Company in the Flatiron Building, in San Fran- 
cisco, between 3 and 4 o’clock in the afternoon and left a message 
for the defendant to the effect that the bank examiner had been at 
the bank and had questioned the loan, and that it was necessary 
for the bank to have a check for $3,000 to take up the note, and 
that the check was to be made out personally to him and mailed 
down that night without fail, as he expected the examiner would 
be there again in the morning; that about 4:30 of that afternoon 
she gave this message to the defendant; that the check in question 
for $3,000 was made out at that time. The defendant testified that 
in pursuance of this message he wrote the check in question and 
mailed it to Mr. Roberts at the bank; that the check was made 
payable to W. M. Roberts, because it was requested in that form, 
although other checks in payment of moneys borrowed from the 
plaintiff had been made payable to the plaintiff bank; that neither 
the defendant nor the Leslie Salt Refining Company owed anything 
to Mr. Roberts personally, nor was there any debt to Mr. Roberts 
in which the defendant or the Salt Company was interested; and 
that the $3,000 check was not sent as a loan to Mr. Roberts. Rob- 
erts testified that he received the check for the purpose of taking up a 
note of the defendants for $3,000, that he received the check at the bank, 
that he had no personal transaction with the defendant, and that the 
defendant owed him no money and loaned him no money. 

It will be observed, then, that the only persons who have any 
knowledge as to the purpose for which the check in question was 
given by the defendant, namely, the defendant, his stenographer, 
and Roberts, all testified that it was given in payment of the note 
herein sued upon, and for no other purpose. The authority of Rob- 
erts, as cashier, to receive the payment of the note must be con- 
ceded. McBoyle v. Union National Bank, 162 Cal. 277, 279, 122 
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Pac. 458; Morse on Banking (5th Ed.) vol. 1, § 159, pp. 356, 357; 
7 Corpus Juris, § 160. His application of the check to his own 
overdrawn account was a confessedly fraudulent misappropriation 
of the check, and the only question involved in the case is as to 
whether the plaintiff or defendant must suffer by reason of the 
cashier’s dishonesty. If we assume that both the plaintiff and de- 
fendant were equally innocent of wrong in connection with the 
transaction, and that the loss resulted by reason of the fraud of the 
plaintiff’s agent in misapplying the proceeds of the check paid to 
him by the defendant, then, under a familiar principle of the law, 
the bank, for whom Roberts was acting, would be required to bear 
the loss, for “where one of two innocent persons must suffer by 
the fraud or negligence of a third, whichever of the two has ac- 
credited him ought to bear the loss.” Mundorf v. Wickersham, 63 
Pa. 89, 3 Am. Rep. 531, cited in Schultz v. McLean, 93 Cal. 329, 356, 
28 Pac. 1053. Still assuming equal innocence of both parties hereto, 
the loss resulted from the fact that the plaintiff had in its employ- 
ment in a position of trust and confidence a dishonest employee who 
dishonestly utilized his position of trust and confidence to appropriate 
$3,000 paid to him as such agent for and on behalf of the principal. 
Where the agent of a depositor of a bank utilized his position of trust 
and confidence to fraudulently raise certain checks intrusted to him, 
and thereby secured from the bank larger sums than called for by the 
checks, it was held that, although such conduct amounted to for- 
gery, and the bank would ordinarily be responsible to the depositor 
for payment of such forged checks, nevertheless, by reason of the 
fact that the crime was committed by the depositor’s agent, the 
depositor and not the bank should bear the loss, upon the theory 
that the principal was liable “for the fraud, torts, or other wrongful 
acts committed by such agent in and as part of such business.” Otis 
Elevator Co. v. First Nat. Bank of San Francisco, 163 Cal. 31, 39, 
124 Pac. 704, 707 (41 L. R. A. [N. S.] 529). Similar reasoning 
would require us to hold the bank liable for the misconduct of its 
cashier, Roberts. 


Plaintiff, however, contends that both parties are not equally 
innocent in the transaction; that the defendant, by making the check 
payable to the cashier, and by acceding to the unusual demand of 
the cashier, either had notice of the cashier’s fraud, or thus put it 
within his power to commit the wrong, and that therefore the de- 
fendant must suffer the loss. In view of the law that the cashier 
by virtue of his office, had authority to collect the note, does the 
fact that he asked for and received a check payable to himself in 
payment so far inculpate the defendant in the wrongdoing of the 
cashier as to change the rule? It is undoubtedly true that the 
form of the check received by Roberts may have enabled him to 
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deposit the same in his own name in the bank without arousing sus- 
picion, which might have resulted from the deposit by Roberts to his 
own account of a check payable to the plaintiff. But this would 
have been equally true in case the payment had been made by 
money, or by the transfer of negotiable paper by indorsement in 
blank, or, in short, by any form of payment other than by negotiable 
paper payable to the order of the plaintiff. It cannot be said, there- 
fore, that the form of the payment facilitated the fraud of the cash- 
ier, but rather that the payment by a check drawn to the order of 
the bank might have made it less easy to effectuate the fraud. Even 
if the check had been payable to the order of the plaintiff, the 
cashier, by virtue of his agency, would have had authority to in- 
dorse the same and thus gain the possession of the proceeds thereof. 
Dyer v. Sebrell, 135 Cal. 597, 67 Pac. 1036; McBoyle v. Union Nat. 
Bank, supra, 162 Cal. 279, 122 Pac. 458. Where, as here, the duly 
authorized agent of the plaintiff bank was demanding payment, and 
such payment was made by a negotiable instrument, the proceeds 
of which were subsequently secured by the agent, the form of the 
payment is immaterial. Nor was the fact that the agent requested 
the payment by check to his own order of any significance, for the 
reason that he made such request in his capacity as agent for the 
plaintiff, and such request was, in effect the request of the plaintiff. 
The defendant was not bound to view with suspicion the conduct 
of plaintiff’s agent. 

It is next contended that the facts and circumstances surround- 
ing the payment were such as to put the defendant upon inquiry; 
in other words, to cause the defendant to suspect the intended fraud 
of the cashier. It being conceded that the demand for payment 
of a note 24 hours after its execution, at the office of the defendant 
in San Francisco, instead of at the bank, by the cashier personally 
coming to the office, was unusual, and not in the ordinary course 
of business, the character of the demand was such as might justly 
allay all suspicion of the defendant. The defendant knew that the 
Salt Company had borrowed up to its limit from the bank, and 
that the $3,000 represented by the promissory note had been se- 
cured by him while an officer of the Salt Company for the Salt 
Company. Defendant knew that the plaintiff bank was supervised 
by the bank examiner, and therefore that the demand of the bank 
for payment was not, under the circumstances, unreasonable. Bear- 
ing in mind that Roberts came to the defendant for the purpose 
of demanding payment by the defendant of an obligation owed by 
defendant to plaintiff for reasons peculiarly applicable to the busi- 
ness of the plaintiff, there was apparently nothing in the transaction 
to put defendant upon notice that Roberts was trying to defraud 
either defendant or the bank. The fact that the statements were 
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untrue, and were made for the purpose of allaying the suspicion 
of the defendant concerning the unusual demand, was not known to 
the defendant. Defendant had a right to rely upon the truth of 
these representations in determining his course of conduct, and such 
representations must be deemed to have been made by the plaintiff. 
As the question involved is the fact of payment, the representations 
are wholly immaterial, except as they tended to allay the suspicion 
which might be aroused in the defendant by reason of the demand 
for payment and a request that the check be made to the order of 
the cashier. Upon the issue of payment it is true that there was a 
conflict of the testimony, arising not only from the fact that the 
plaintiff had possession of the note, but also because of the fact 
that the plaintiff was justified in relying upon certain circum- 
stances brought out in the testimony of the defendant concern- 
ing the delay of the defendant in notifying the bank 
that the note had been paid, thus tending, together with 
other things, to discredit in some measure the testimony of the 
defendant. If the issue of payment had been submitted to the 
jury under proper instruction and evidence, the finding of the jury 
would be binding on this court. But in the light of the foregoing 
discussion some of the instructions must be held erroneous. For 
instance, at the request of the plaintiff the court gave the follow- 
ing instruction: 

“(2) The court instructs you that the presumption of law is 
that money paid by one person to another was due the latter, and 
therefore in this action, if you believe from the evidence that the 
Leslie Salt Refining Company issued its check, payable to W. M. 
Roberts, and delivered or sent said check to said Roberts, then 
the presumption of law is that said Leslie Salt Refining Company 
did so because it wished to make the check payable to said 
Roberts.” 

The jury were thereby instructed that under the circumstances 
and proof in the case, im the absence of evidence to the contrary, 
they were entitled to believe that the check given to Roberts was 
in payment of an obligation due from the Salt Company to 
Roberts. The real question in issue was whether or not the check 
was given to the plaintiff by the delivery of the same to its cashier, 
er whether it was given to Roberts personally for some other 
purpose. Under these circumstances the instruction of the court, 
based wpon the form .of the check, was an erroneous application of 
the presumption “that meney paid by one to another was due to. 
the datter” (Code ‘Civ. Proc. § 1963, subd. 7), for the very question 
involved was: To whom was the money paid? ‘ 

The testimony of the directors of the plaintiff bank was received, 
over the ebjection of the defendant, to the effect that they had not 
authorized the cashier to demand payment of the note in question, and 
that no examination was made or was to ‘be made by ‘the ‘bank ‘exam- 
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iner. The effect of this evidence was merely to prove that the state- 
ments made by the cashier to the defendant at the time he demanded 
payment of the note in question were false. The defendant had a right 
to relp upon the representations of the plaintiff’s agent, and the plain- 
tiff could not take advantage of their falsity. It was therefore immate- 
rial whether or not such representations were true. The evidence, 
being immaterial, might be regarded as harmless, were it not for the 
fact that in this case the considerations involved are so evenly balanced 
that it is difficult to say what the effect of such testimony might be 
upon the mind of the jury. It showed that the bank was being im- 
posed upon by its own agent, and might therefore give the impression 
to the jury that the bank was to that extent “innocent,” while as a mat- 
ter of law the bank must be deemed to have made such representations. 
Nor was it proper to show that there was no express authority on the 
part of Roberts to collect the money. That authority resulted from his 
official position as cashier, and, in the absence of an express prohibition 
by the directors, he had authority, as such, to make the collection in 
question. The evidence should not have been admitted. 

The defendant complains of those rulings of the court upon the 
admissibility of evidence which precluded his proving a transaction 
by which Roberts sought to reimburse the plaintiff for his wrongdoing. 
Under proper pleadings and offers of proof it would no doubt be permis- 
sible for the defendant to show that the plaintiff had received the fruits 
of the check given by the defendant, if such was the fact. We can- 
not say, however, that there was error in sustaining the objections to 
the particular questions that were asked. 

Respondent relies upon the rule that where the payee of a promis- 
sory note pays an agent who does not produce the note— 


“the payment is at the risk of the maker of the note, and if such 
person were not, in fact, entitled to receive payment of the note, the 
maker of the note must bear the loss, for it is his duty to demand 
the production of the note before he made payment.” 


The principle, however, has no application here, for the reason that 
the cashier of a bank has authority to collect notes due to the bank. 

In view of the necessity of a new trial it perhaps should be noted 
that the evidence in this case is not entirely clear as to what became 
of the credit of $3,000 which the cashier secured to himself by the de- 
posit of the check given by the defendant. If such deposit was used 
by him to reduce an overdraft, and was not subsequently withdrawn 
by the cashier for his own purposes, the bank, of course, having re- 
ceived the benefit of the check, could not now collect upon defendant’s 
note, upon the theory that the same had not been paid, for it would 
in fact have received the benefit of the check in the form of a payment 
upon the indebtedness of the cashier, and the remedy of the bank would 
be against the cashier, and not against the defendant in that event. 
The judgment is reversed. 


BANK MANAGEMENT OF ESTATES UNDER 
THE NEW YORK STATUTES 


By John E. Brady. 


The following is the third installment of a consideration of the 
New York statutory enactments regulating the duties and liabilities 
of banks and trust companies acting as executors, administrators, 
guardians, trustees, receivers, etc.: 


DEscENT AND DiIstTRIBUTION OF PropERTyY WHERE No WILL 1s Lert. 


§ 22. Importance of making a will. 
§ 23. Curtesy. 

§ 24. Wife’s right of dower. 

§ 25. Descent of real property. 


§ 26. Distribution of personal property. 


§ 22. Importance of making a will Where a person dies leav- 
ing no will disposing of his estate, his real property descends to his 
heirs in accordance with the statutory provisions made for that 
purpose. And his personal property passes to his administrator 
and is by him distributed among the next of kin of the decedent in 
accordance with other statutory provisions. 

These statutes are as just and equitable as it is possible to 
make them and they are based on generations of experience. Never- 
theless, in most cases, they are at best a makeshift and the property 
of an intestate is often divided in a way which he never would have 
sanctioned, had he given the matter any thought. 

This is particularly true of real property. It is not at all 
unusual for the real property of a person, who dies without leaving 
a will, to pass on to a dozen or more of his heirs in varying 
interests. Some of them may be under age and incapable of trans- 
ferring their interests and it then becomes necessary to institute an 
action in partition, or some other equally tedious and expensive 
prockeding, in order to clear up the title. 

An examination of the statutes of descent and distribution, 
which will be taken up in the following sections, indicates clearly 
the danger which lies in entrusting an estate to the statutory 
method of division. 

§ 23. Curtesy. Where a married woman dies intestate and is 
survived by her husband he is entitled to an estate for life in the 
real estate owned by her at the time of her death, provided issue 
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was born of the marriage. This is known as a husband’s tenancy 
by the curtesy. Modern statutes have abolished curtesy in Maine, 
Michigan, Colorado, Florida and other states. In some of the 
states, for instance in New. Hampshire and Vermont, the right has 
been preserved just as it existed at common law. In other juris- 
diction it has been greatly modified. In New York the wife may 
deprive her husband of curtesy in her real estate either by convey- 
ing it during her lifetime or disposing of it by will. 

A husband’s right to curtesy was involved in Young v. Blake, 
163 N. Y. App. Div. 501. In this case the mother of two daughters 
made a will in which she devised all of her real estate to them. 
After the execution of the will a son was born and as the will 
made no mention of after born children it was invalid as to him. 
Under sections 26 of the Decedent Estate Law the son was en- 
titled to the share in his mother’s estate which he would have 
received had she died intestate. And the court held that the 
surviving husband was entitled to a life estate by the curtesy in the 
interest which the son inherited. “In the first place,” said the 
court, “it is quite clear that the infant takes by inheritance as heir 
at law and not at all under the will or subject to any of its provis- 
ions. As to his share the will is annulled and the testatrix died 
intestate. Tenancy by the curtesy is a life estate created by opera- 
tion of law. It attaches to all the real property of which the wife 
was beneficially seized of an estate of inheritance during coverture, 
provided a child is born of the marriage. 

“In this state this right of curtesy can be destroyed only in 
one of two ways, to wit, either by a conveyance of the property by 
the wife during her life time, or by a testamentary bequest of the 
real property to take effect after her death. If she fails to dispose 
of her real property in one of these two ways the right of curtesy 
still obtains. If, then, the will of the testatrix was, by the birth of 
her son after the will was made, revoked or annulled pro tonto as 
to his share of the state, as all the authorities hold, and he takes 
that share not as lepatee but as heir at law by descent, it follows 
that, as to that portion of the estate, the testatrix made no valid 
testamentary disposition, and, conSequently, did not cut off or 
destroy her husband’s right to ‘a tenancy by the curtesy.” 


§ 24. Wife’s right of dower. Where a married man dies with- 
out leaving a will and is survived by his wife, she is entitled to 
dower in all his real esate. Dower is a life estate in one-third of 
the real property owned by the husband at any time during the 
marriage. A deed or mortgage executed by the. husband has no 
effect on the wife’s dower in the property conveyed, ‘unless she 
joins in executing the deed or ‘mortgage. And he cannot deprive 
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her of her dower right by taking disposition of his property by 
will. He may make a provision for her in his will in lieu of dower 
and she then has the right to elect whether she will take under 
the will or be endowed of the lands of her husband. 


§ 25. Descent of real property. After the rights of curtesy and 
dower, if there are any, in respect to the real estate of a person 
dying intestate, have been taken care of, the division of the re- 
mainder of the property is provided for in various sections of the 
Decedent Estate Law. 

If the intestate leaves surviving one or more lineal descendants, 
all of the real estate descends to him or them. Where the lineal 
descendants number more than one and they are all of equal degree 
as to relationship, that is all children or all grandchildren, the 
estate is divided among them in equal shares. But if the lineal 
descendants are unequal in their degrees of relationship a different 
rule is applied, under which the various descendants may receive 
very unequal shares. For instance, if the decedent is survived by 
one son and by six grand children, these being the children of a 
deceased child of the decedent, the son receives one-half of the 
real estate and the other half is divided among the six grand- 
children. They receive the share which their parent would have 
reecived had he been living. 


The rule is thus expressed in section 83 of the Decedent Estate 
Law. 


“If any of the descendants of such intestate be living, and any 
be dead, the imheritance shall descend to the living, and the 
descendants of the dead, so that each living descendant shall inherit 
such share as would have descended to him had all the descendants 
in the same degree of consanguinity who shall have did leaving is- 
sue been living; and so that issue of the descendants who shall 
have died shall respectively take the shares which their ancestors 
would have meee = 

In a case where the intestate is not survived by any children 
or other lineal descendants his real estate passes to his father or mother 
as the case may be, depending to an extent on the source from which 
the intestate acquired the property. 

The statute makes a special provision for property which came 
to 'the intestate “on the part of his mother.” By these words the 
statute means property which the intestate acquired under a will or 
by way of gift or by descent from his mother or from any blood 
relative of hers. If the mother survives sich property passes to 
her. She takes full title if there are no brothers and sisters of the 
imtestate ; if there are such brothers and ‘sisters the mother is given 
a life éstate and ‘the property ‘goes to the brothers and sisters at 
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her death. If there is no surviving mother the father is entitled to 
the estate subject to the same conditions. 

If the property did not come to the intestate “in the part of his 
mother,” then it passes to the father of the intestate if he survives. 
If there is no surviving father it goes to the mother for life, if there 
are brothers or sisters and to the mother absolutely if there are no 
brothers or sisters. 

Sections 84 and 85 of the Decedent Estate Law, which follow, 
cover this phase of the descent of real property. 

“§ 84. When father inherits. If the intestate die without lawful 
descendants, and leave a father, the inheritance shall go to such 
father, unless the inheritance came to the intestate on the part of 
his mother, and she be living; if she be dead, the inheritance des- 
cending on her part shall go to the father for life, and the reversion 
to the brothers and sisters of the intestate and their descendants, 
according to the law of inheritance by collateral relatives herein- 
after provided; if there be no such brothers or sisters or their 
<a living, such inheritance shall descend to the father in 
ee. 

“§ 85. When mother inherits. If the intestate die without 
descendants and leave no father, or leave a father not entitled to 
take the inheritance under the last section, and leave a mother and 
a brother or sister, or the descendants of a brother or sister, the 
inheritance shall descend to the mother for life, and the reversion 
to such brothers and sisters of the intestate as may be living and 
the descendants of such as may be dead, according to the same 
law of inheritance hereinafter provided. If the intestate in such 
case leave no brother or sister or descendant thereof, the inheritance 
shall descend to the mother in fee.” 

When the intestate leaves no lineal descendants and no father 
or mother his real estate descends to his brothers and sisters and to 
other collateral relatives in accordance with the somewhat com- 


plicated rules of sections 86 to 95 of the Decedent Estate Law. 


§ 26. Distribution of personal property. The distribution of 
the personal property of a person who dies without making a will is 
regulated by section 98 of the Decedent Estate Law. 

A few of the principal rules laid down by this section of the 
statute follow: if a man is survived by a wife and children the wife 
receives one-third and the balance is divided equally among the 
children. If he leaves no children the wife’s share is one-half of the 
estate, and the balance is divided in accordance with rules set forth 
in the section. Where there are no children and no parent, but 
the decedent is survived by a brother, sister, nephew or niece the 
wife’s share is one half plus $2,000. That is, in such case, the 
wife takes the entire estate up to $4,000 and one-half of the surplus. 

The accompanying chart indicates the most usual situations 
which arise with reference to the distribution of the personal estate 
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of an intestate. Where a space is left blank in the chart it indi- 
cates that it is immaterial whether any such next of kin survive. 
Each line of the chart, read from left to right, covers one complete 
situation. For instance the top line shows that the surviving wife 
or husband takes the entire personal estate where there are no chil- 
dren, descendants of children, father, mother, brother, sister, nephew 
or niece. The fact that there may be descendants of brothers or 
sisters, more remote than nephews or nieces, is immaterial. They 
do not come in. The second line shows that, where there are sur- 
viving children, the husband or wife takes one-third and the re- 
maining two-thirds is divided among the children. If there are 
any descendants of a deceased child they take the share which 
their parent would have taken if living. 

It is not possible on a chart of this character to set forth all 
of the provisions of section 98. The section reads in full as follows: 

“If the deceased died intestate, the surplus of his personal prop- 
erty after payment of debts; and if he left a will, such surplus, 
after the payment of debts and legacies, if not bequeathed, must be 
distributed to his widow, children, or next of kin, in manner follow- 
ing: 

“1. One-third part to the widow, and the residue in equal por- 
tions among the children, and such persons as legally represent the 
children if any of them have died before the deceased. 

“2. If there be no children, nor any legal represenatives of them, 
then one-half of the whole surplus shall be allotted to the widow, 
and the other half distributed to the next of kin of the deceased, 
entitled under the provisions of this section. 

“3. If the deceased leaves a widow, and no descendant, parent, 
brother or sister, nephew or niece, the widow shall be entitled to the 
whole surplus; but if there be a brother or sister, nephew or niece, 
and no descendant or parent, the widow shall be entitled to one-half 
of the surplus as above provided, and to the whole of the residue if 
it does not exceed two thousand dollars; if the residue exceeds that 
sum, she shall receive in addition to the one-half, two thousand 
dollars; and the remainder shall be distributed to the brothers and 
sisters and their representatives. 

“4, If there be no widow, the whole surplus shall be distributed 
ay to and among the children, and such as legally represent 

em. 
_ “5. If there be no widow, and no children, and no representa- 
ives of a child, the whole surplus shall be distributed to the next of 
kin, in equal degree to the deceased, and their legal representatives ; 
and if all the brothers and sisters of the intestate be living, the 
whole surplus shall be distributed to them; if any of them be Heine 


and any be dead, to the brothers and sisters living, and the des- 
cendants in whatever degree of those dead; so that to each living 
brother or sister shall be distributed such share as would have been 
distributed to him or her if all the brothers and sisters of the intes- 
tate who shall have died leaving issue had been living, and so that 
there shall be distributed to such descendants in whatever degree, 
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collectively, the share which their parent would have received if liv- 
ing; and the same rule shall prevail as to all direct lineal descend- 
ants of every brother and sister of the intestate whenever such 
descendants are of unequal degrees. 

“6. If the deceased leave no children and no representatives of 
them, and no father, and leave a widow, the half not distributed to 
the widow shall be distributed in equal shares to his mother and 
brothers and sisters, or the representatives of such brothers and sis- 
ters; and if there be no widow, the whole surplus shall be distributed 
in like manner to the mother, and to the brothers and sisters, or 
the representatives of such brothers and sisters. 

“7. If the deceased leave a father and no child or descendant, 
the father shall take one-half if there be a widow, and the whole, if 
there be no widow. 

“8. If the deceased leave a mother, and no child, descendant, 
father, brother, sister, or representative of a brother or sister, the 
mother, if there be a widow, shall take one-half; and the whole, if 
there be no widow. 

“Q, If the deceased was illegitimate and leave a mother, and no 
child, or descendant, or widow, such mother shall take the whole 
and shall be entitled to letters of administration in exclusion of all 
other persons. If the mother of such deceased be dead, the rela- 
tives of the deceased on the part of the mother shall take in the 
same manner as if the deceased had been lgitimate, and be en- 
tiled to letters of administration in the same order. 

“10. Where the descendants, or next of kin of the deceased, 
entitled to share in his estate, are all in equal degree to the de- 
ceased, their shares shall be equal. 

“11. When such descendants or next of kin are of unequal de- 
grees of kindred, the surplus shall be apportioned among those en- 
titled thereto, according to their respective stocks; so that those 
who take in their own rights shall receive equal shares, and those 
who take by representation shall receive the share to which the 
parent whom they represent, if living, would have been entitled. 

“12. No representation shall be admitted among collaterals after 
brothers and sisters descendants. This subdivision shall not ap- 
ply to the estate of a decedent who shall have died prior to May 
eighteenth, nineteen hundred and five. 

“13. Relatives of the half-blood shall take equally with those of 
the whole blood in the same degree; and the representatives of 
such relatives shall take in the same manner as the representatives 
of the whole blood. 

“14. Descendants and next of kin of the deceased, begotten be- 
for his death, but born thereafter, shall take in the same manner as 
if they had been born in the lifetime of the deceased, and had sur- 
vived him. 

“15. If a woman die, leaving illegitimate children, and no law- 
fal issue, such children ‘inherit her personal property as if legitimate. 

“15-a. If there be no husband or wife surviving and ‘no chil- 
dren, and ‘no representatives of a child, and no ‘next of kin, then the 
whole s Shall be allotted toa surviving child of the husband 
or wife of the deceased, or if there ‘be more ‘than one, iit shall be 
distributed equally among them. 
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“16. If there be no husband or wife surviving and no children, 
and no representatives of a child, and no next of kin, and no child 
or children of the husband or wife of the deceased, then the whole 
surplus shall be distributed equally to and among the next of kin 
of the husband or wife of the deceased, as the case may be, and 
such next of kin shall be deemed next of kin of the deceased for 
all the purposes specified in this article or in chapter eighteen of 
the code of civil procedure; but such surplus shall not, and shall 
not be construed to, embrace any personal property except such 
as was received by the deceased from such husband or wife, as 
the case may be, by will or by virtue of the laws relating to the 
distribution of the personal property of the deceased person.” 


A STRONG ENDORSEMENT 


The following resolutions adopted at the St. Louis Convention 
show the appreciation manifested by the Association for Colonel Farns- 
worth: 


Whereas, it has come to the attention of the American Bankers As- 
sociation in convention assembled, that Col. Fred. E. Farnsworth has 
indicated his desire to leave the office of General Secretary of the As- 
sociation to accept another position, and 

Whereas, under the administration of the said General Secretary, 
he has been largely instrumental in increasing its membership from 
9,251 to 20,214 members, has greatly enlarged its activities and inspired 
constructive policies, investments and services of untold value to 
American bankers, and as incidental thereto he has taken part in the 
establishment of the Journal of the Association, a Legal Department, 
a Protective Department with a Rogues’ Gallery containing over 6,000 
photographs of criminals and alleged criminals, a large Library of 
specialized works accessible to the members of our Association, all of 
which has been helpful in making this Association one of the most 
potent and effective factors in developing the banking and trust business 
of the nation, and 

Whereas, in addition to the material benefits which he has brought 
to this Association and its membership, he has also assisted in creating 
a warm and helpful personal relation between the members of our 
Association and a large circle of public officials and economic and 
business experts, thereby building a strong national support for and 
confidence in the American Bankers Association as an instrumentality 
for our national welfare, as well as the good of its own members, theze- 
fore be it 

Resolved, that the American Bankers Association in this forty- 
fifth annual convention assembled, does hereby extend to Col. Farns- 
worth its deep and grateful appreciation for his efficient official services, 
and for the personal sacrifices which he has made for the growth of our 
Association and the extension of its material benefits to our members; 
and be it further 


Resolved, that the Association does hereby extend to Col. Farns- 
wo-th its good will and best wishes in the new field of endeavor which 


he is about to enter and that the influence and grateful appreciation of 
this Association shall go with him. 





“MIXING” FOR THE BANK CLERK 


Maxine Him INVINCIBLE IN LINE oF PROMOTION 


By Edward White 


_ Several years ago I interested myself in behalf of a friend who 
held a cashiership in a Western bank and who wanted to locate in 
New York City. I thought I had him placed—that I had secured 
a position for him as assistant cashier in an institution just then 
being organized in the metropolis. In fact we were both sure of 
it, and my friend began arranging his affairs for his rmoval, when 
the cashier of the new bank called me to his office to tell me that 
he was satisfied with the qualifications of my friend in every re- 
spect except one: that he was a stranger in New York, and would, 
therefore, not suit them as a business getter. 


The incident served as an object lesson, but at the time I 
could see no way of using it to the advantage or profit of anyone. 
About that time, however, I began a more or less close study of the 
methods and results of the American Institute of Bank Clerks, 
now the American Institute of Banking. It became apparent that 
the educational work of the Institute, such as debates, lecture 
courses, the study of banking law, the absorption of banking and 
commercial literature, and, later on, the inauguration of systematic 
courses of study, had materially increased the efficiency of the 
members. Still more gratifying was the observation that the same 
work had increased the ratio of promotions from the ranks of bank 
employes from 300 to 600 per cent. This clearly demonstrated the 
efficiency of Institute work, and showed that the mark of excellence 


. carried by the Institute man could not go unrecognized. And, be- 


sides, it bridged over many difficulties for the management. It 
made it unnecessary for them to ponder over the fact that an ap- 
plicant for a cashiership or assistant cashiership might be qualified 
in some particulars and not in others; that he might be keen in 
figures, have a good command of detail work, be possessed of the 
proper alertness and quickness of perception, and still be deficient 
in a knowledge of commercial customs, banking law and other 
essentials of an ideal executive. The education of the Institute 
man had been rounded out in these particulars, and he stood before 
the management a banker, equipped for every service—save one— 
he was without business acquaintance or business influence. 
Many banks require that a new official shall possess this quali- 
fication, and some of them place it above all others. The principle 
of such a regulation may be right or may be wrong, but it is 
practiced just the same, and probably will be as long as the com- 
petitive system lasts. Business acquaintance and business influence 
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have become actual necessities for every working officer of a bank. 
It is not necessary for them to become “drummers” of patronage, 
but they must be able to make some kind of appeal to the business 
element of the community on a friendly basis. The best bankers 
who make the requirement will instantly repel a “pull” or “graft” 
proposition to secure new business, but will work to the limit the 
line they call “business influence.” 


If young men going through clerical rotations toward official 
positions could only be able to meet that requirement, even meas- 
urably, the last possible objection to Institute men would be re- 
moved, and a sure foundation for character and usefulness would 
be laid. And there is a way of meeting such an exigency. It is 
true that no bank clerk has either time or inclination to pay visits 
to business men for the purpose of becoming acquainted with them, 
and his opportunities for meeting them socially when they visit the 
bank are very remote, but there is a broader and better meeting 
ground than either of these, even if both were possible, and that 
is found in an affiliation with some commercial organization—some 
association of business men, with the promotion of business in- 
terests as its object. The connection can be effected either by the 
bank clerk becoming a member of the commercial organization or 
making use of the membership of the bank with which he is 
connected. He would not only find himself in congenial company, 
but he would soon establish himself in a broad circle of 
business acquaintances, and be adding materially to his own busi- 
ness education. He would place himself in direct touch with the 
commercial element of the community as a whole, and would in 
time become master of the details of various specialized lines suffi- 
ciently to enable him to make use of the knowledge in his bank 
work. 


This idea is probably nowhere better exemplified than in the sys- 
tem employed in one of the largest and most successful banks in 
the United States. The work of this bank is in dvisions, lettered 
and classified according to the various leading lines of business, 
such as Division A—drygoods; Division B—shoes; and so on. Each 
division is headed by a member of the executive staff; who has 
first qualified himself for the position by the acquirement of a knowl- 
edge of that particular line. He has studied the requirements of 
the trade and mastered them sufficiently to practically know the 
wants of a customer before the customer has made his wants 
known. It is easy to see how comfortable a new customer must 
feel when he is turned over to a man who knows his necessities 
probably as well as he himself knows them. 


Such a division of work is no doubt impractical and unnecessary 
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in all banks, but the necessity for the knowledge and acquaintance 
to be acquired in a commercial organization exists everywhere. It 
is along the broad lines of general usefulness. The qualities of 
“mixing” can be developed to any desired degree in a commercial 
body, and if a man has character and usefulness of an unusual order 
they will become manifest in time to promote his advancement in 
his chosen field of work. 

“Mixing” is the surest cure for narrowness. It broadens a 
man’s vision of life and increases the scope of his usefulness. It 
teaches him how to fill his part in the great brotherhood of human- 
ity, and, when reduced to a final analysis, he sees it bringing busi- 
ness to his enterprises and money to his coffers. 

If the plan indicated is followed, it will in many cases throw 
the bank clerk into direct and personal contact with the directors 
of his institution, whose interest in the clerk’s welfare will be en- 
hanced by the acquaintance thus formed; in fact it will tend to 
focus the attention of the directors upon the young man, and pre- 
determine them in his favor. 

As previously intimated, with this qualification added to all his 
other abilities, the average clerk would be beyond objection as a 
bank officer. He would be equipped with a technical training 
necessary to give him a full command of details, be possessed of 
the essentials in commercial usage and banking law, have an ac- 
quaintance and influence extensive enough to enable him to attract 
business to his bank, and be thoroughly prepared for useful and 
honorable citizenship. 


Tue BANK RECEIVES THE GREATER BENEFIT. 


While the clerk will find the acquisition a boon to his welfare— 
a genuine asset in his daily accounting—the real beneficiary will be 
the bank. The clerk must reckon his gain by hundreds, whereas, 
the bank stands to increase its profits by thousands in a single 
transaction. Is it not, therefore, within the bounds of reason to 
urge the managing officials of banks to give their clerical forces 
the benefit of such a finish to their education? Will it not pay 
them to meet the expenses of such a schooling out of the expense 
funds of their banks? They will not only be benefitted by the in- 
creased efficiency of their clerks, but they will raise the standard 
of their institutions in the estimation of the business public. Of 
course it is understood that petty jealousies will occasionally take 
possession of an official who feels that a subordinate is receiving 
attention that does not or cannot be bestowed upon him; but such 
instances are rare, and most of them are sooner or later taken up 
and disposed of by the board of directors. All banks are con- 
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ducted for profit, and the owners of them usually know the best 
sources of profit. 

And there is more than the item of profit in the matter of link- 
ing a bank with a commercial organization. A close union with 
mercantile, manufacturing and professional interests means much to 
a financial institution, and the greater their representation the 
greater must their power and influence be. 


BANKERS TRUST SECURES GOOD LOCATION IN PARIS 


Negotiations that have been pending for the past six months 
have resulted in the Bankers Trust Company of New York acquir- 
ing the Hotel Bristol, in Paris, for a Paris Office, according to a 
cable just received by the Company from Mr. Fred I. Kent, Vice 
President. Mr. Kent’s cable stated that the Japanese Peace Com- 
mission which has been temporarily occupying this property, had 
vacated it, and that the Bankers Trust Company would take 
possession on December Ist. 

The Hotel Bristol, which for years has been one of the most 
famous hotels in Paris, is located at 3 and 5 Place Vendome, with 
a frontage on Rue St. Honore. This site is within a few blocks 
of the Opera, Jarden des Tuilleries and Champs-Elysees, and is 
centrally located for American tourists who visit Paris. The Hotel 
Bristol has been since the Third Empire one of the most famous 
hotels in Paris, and for many years it was a favorite abode of visit- 
ing royalty. The exterior presents a fine appearance that is in 
keeping with the quality of the Bankers Trust Company’s Down- 
town and Uptown offices in New York. There are four floors and 
a basement, with a total of 21,240 sq. ft., and work will be begun at 
once for an extensive reconstruction of the interior to fit the needs 
of the Bankers Trust Company. 

Because of the fact that the Bankers Trust Company is 
Trustee for the “A. B. A.” Travelers’ Cheques, issued by the 
American Bankers Association, special arrangements will be made 
in this Paris Office for the convenience of tourists using these 
cheques. 


It is hoped that the reconstruction work on the interior of 
this building may be completed so that it will be ready to handle 
all the Paris business of the Bankers Trust Company by Spring. 
The Bankers Trust Company’s present Paris office, which is in 
charge of Mr. Bertrem Lord, is at 5 Rue Scrioe. 








I" INQUIRIES ano CORRESPONDENCE 


This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, rote, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the trans- 
action out of which the question arises. 


LIABILITY OF ACCOMMODATION INDORSER 
Connecticut, Oct. 25, 1919. 


Editor, Banking Law Journal: 

Dear Sir: Enclosed find specimen note on which I would like an opinion. 

A note drawn to the order of the payee bank for $500.00 bearing one in- 
dorser and discounted as accommodation to maker, is protested for non- 
payment. 

Question: Can the indorser be held for full payment or does the payee 
bank become co-indorser and liable for one-half of the note? 

Question: Is it good form to accept note payable to order of bank holding 
same? 

Yours truly, 


CASHIER. 
Brinceport, Conn., July Ist, 1919. 


Three months after date I promise to pay to the order of The West Side 
Bank $500.00 Five hundred and no/100 
at The West Side Bank, Bridgeport, Conn. 
Value received. 


Signature A. MAKER. 
Due Oct 1/19 
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Answer: The note above reproduced is payable to the order of a 
bank and is discounted by the bank for the maker after it has been 
indorsed in blank, for the maker’s accommodation, by a third party. 
At maturity the note is protested for non-payment and a question is 
raised as to the rights of the bank against the indorser. The answer is 
that the indorser is liable to the payee as indorser. If due notice 
of dishonor was given to him he is liable to the payee for the full 
amount of the note. 

The indorser in such a case is known as an irregular indorser. 
His liability is regulated by the Negotiable Instruments Law, which 
provides as follows: 


“Where a person, not otherwise a party to an instrument, places 
thereon his signature in blank before delivery, he is liable as indorser in 
accordance with the following rules: 

“1. If the instrument is payable to the order of a third person, 
he is liable to the payee and to all subsequent parties. 

“2. If the instrument is payable to the order of the maker or 
drawer, or is payable to bearer, he is liable to all parties subsequent 
to the maker or drawer. 

“3. If he signs for the accommodation of the payee he is liable to 
all parties subsequent to the payee.” 


The case here presented comes within the first subdivision of the 
section of the Negotiable Instruments Law above quoted, which makes 
the indorser liable to the payee and to all subsequent parties. 

There is no apparent objection to a bank taking a note payable to 
its own order. If a third party is going to sign the note for accommo- 
dation it will be well to have him sign as maker and have it payable to 
the order of the accommodated party and indorsed by him. The party 
who signs for accommodation is usually the one to whom the bank 
looks for payment. If he signs as maker he is liable without present- 
ment or notice of dishonor. If he signs as indorser and the bank for 
any reason fails to make presentment for payment and give the indorses 
due notice of dishonor the indorser is discharged from liability. 


PAYMENT OF CASHIER’S CHECK OR CERTIFICATE OF DEPOSIT 
ON FORGED INDORSEMENT 


Kansas, October 29, 1919, 
Editor, Banking Law Journal: 
Dear Sm: Will you kindly answer through the Journal, the following 
questions : 
1. Would the stamped indorsement, reading, “Prior indorsements guaranteed” 
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on cashier’s checks hold a bank or trust company in case the payee’s indorse- 
ment was forged, as in the following case: 

A cashier’s check was issued by a bank to one of its customers, payable to 
his order. The check passed through several banks, each one indorsing it, 
“Pay to any bank or banker. Prior indorsements guaranteed. Watson National 
Bank.” 

When this check got to the issuing bank, it was paid. Later the endorse- 
ment of the payee proved to be a forgery. Can the paying bank recover from 
the indorsers? 

2. Is a bank estopped from recovery upon its own time certificates, bearing 
the guaranteed endorsements abov: if the payee’s indorsement is later found 
to be a forgery? 

It seems to be the impression among some bankers that both of these 
issuances, namely, cashier’s checks and time certificates, are the bank’s own 
paper, and it must see that the indorsement of the payee is genuine before paying, 
and it cannot recover, as is usual on bank checks, etc. We think this view 
entirely erroneous. 

PRESIDENT. 


Answer: With reference to time certificates of deposit, or demand 
certificates of deposit for that matter, while there are not many 
decisions on the question, the general rule seems to be that, if the is- 
suing bank pays the certificate on a forgery of the payee’s indorsement, 
it is liable to the payee and cannot recover the money from the person 
to whom it was paid. 

In this regard the certificate of deposit is looked upon somewhat 
as a bank check. The payee of the certificate corresponding to the 
drawer of the check. The payee of the certificate is in effect a de- 
positor of the bank’s and the rule is that a bank is bound to know 
the signatures of its depositors. The indorsement on a check, even 
though it expressly guarantees prior signatures does not guarantee the 
drawer’s signature to the drawee bank. 

The reasoning of the rule referred to would not apply to a case 
wherein one person deposits money and takes out a certificate pay- 
able to the order of another person, with whom the bank is not ac- 
quainted. And it has been held that the rule does not apply in a case 
where the payee of the certificate was unable to write. In the case of 
State National Bank v. Freedman’s Savings & Trust Co., 2 Dill. 
(U. S.) 11, it appeared that the plaintiff bank issued a certificate of 
deposit, payable to the order of “Tim Dunivan,” on the return of the 
certificate. Dunivan could not write, so the cashier took his mark on 
the signature book and wrote a description of him opposite. About a 
month later a man presented the certificate to the defendant bank and 
said that he was Dunivan and that he could not write. He indorsed 
the certificate with a mark and a man employed by the bank witnessed 
the indorsement. The defendant took the certificate for collection, in- 
dorsed it and forwarded it. After it was collected the real Dunivan 
appeared at the plaintiff bank. The plaintiff paid him the amount of 
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the certificate and brought suit against the defendant. It was held that 
the plaintiff could recover. 

In charging the jury the court said: “The rule of law usually is, 
that when a certificate of deposit is issued by a bank, and it comes 
back to the bank issuing it with the indorsement of the depositor 
through the hands of bona fide innocent parties, the indorsement being 
forged, the bank paying the certificate must lose it; for they are 
presumed to know the signatures of their customers, and the bank issu- 
ing the certificate has the means of verifying the signature. This is 
a different case. ,Here was a person who could not write. The bank 
gave him the certificate and took his description. The ordinary mode, 
where a person signs by his mark, is to have him identified, so that a 
piece of paper coming back to the Keokuk bank (plaintiff) through 
respectable institutions, with the depositor’s mark on the back of it 
witnessed by another party, the bank issuing the certificate would 
have the right to suppose that the bank sending the certificate had so 
identified the man making his mark.” 

There is also a scarcity of decisions dealing with cashier’s checks 
which have been paid on forged indorsements. The cashier’s check, 
however, does not seem to stand on the same footing as the certificate 
of deposit. A cashier’s check has been given the following definition: 
“A cashier’s check so-called differs radically from an ordinary check. 
* * * ‘It is a bill of exchange drawn by the bank upon itself and is 
accepted by the act of issuance, and, of course, the right of counter- 
mand as applied to ordinary checks does not exist as to it.” Drinkall 
v. Moviou State Bank, 11 N. D. 10, 88 N. W. Rep. 724. 

In the case of Yatesville Banking Co. v. Fourth National Bank, 
Ga., 72 S. E. Rep. 528, the plaintiff issued a cashier’s check payable to 
the order of a corporation. After being indorsed by the payee and two 
other parties the check came to the hands of the defendant bank. 
That bank indorsed it: “Pay to the order of any bank or banker, 
prior indorsements guaranteed.” The plaintiff paid the amount to the 
defendant and, upon discovering that the payee’s indorsement was a 
forgery, brought suit to recover back the money so paid. 

In the opinion the court said: “Certain propositions are undisputed : 
(1) That the cashier’s check stands as if it were a negotiable promis- 
sory note of the bank by which it was issued; (2) that the issuing 
bank stands thereto in the dual relation of drawer and drawee. It 
is also conceded that (3) ordinarily the bank issuing the cashier’s 
check, and having paid it as a forged indorsement, would not be held 
chargeable with any notice that the indorsement was a forgery, and 
that ordinarily it could recover from one to whom it had paid the 
money on the faith of the forged indorsement the amount which it had 
thus improperly paid out on the check.” 
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A NEW BOOK BY AN OLD FRIEND 


T. D. MacGregor, vice-president of Edwin Bird Wilson, Inc., of New 
York, is the outhor of “Bank Advertising Experience,” published by The 
Burroughs Clearing House. He is a man eminently qualified to 
speak on such a subject. Certainly, no man in the field has had 
more experience and certainly no man has contributed more to the 
sum total of knowledge gained in financial publicity than has Mr. 
MacGregor. Those who are familiar with his numerous other vol- 
umes, such as “Pushing Your Business.” “The Book of Thrift,” 
“2000 Points for Financial Advertising,” “Bank Advertising Plans,” 
“The New Business Department,” etc., will not be disappointed in 
the high opinion they have already formed of the author’s emi- 
nently practical and helpful work. 


T. D. MacGREGOR 


This present volume fills an urgent need for clear and sane 
information on the subject of bank advertising backed by the testi- 
mony of bankers who have already increased their business through 
the medium of judicious publicity. It is, perhaps, the most com- 
prehensive contribution tto financial advertising which has yet 
appeared. In it is contained the essence and application of con- 
structive, resultful publicity for banking institutions. 

The banker is skilfully conducted through the numerous phases 
of advertising in such a manner that he feels that he himself is 
actually taking a part in the several campaigns of which he reads 
rather that being left as an innocent by-stander. 

He is first shown the first step in an advertising campaign— 
the proper approach to a board of directors, the passing of an 
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appropriation, the nature of the copy and the question of art work, 
typography, and general set-up, all imoprtant questions and all re- 
quiring expert knowledge. In this book the banker is able to 
obtain this knowledge in a lasting and engaging form. 

But the book is in no sense a dissertation on how to advertise 
a bank. Equally helpful is that section devoted to how not to ad- 
vertise a banking institution. From cover to cover it is crammed 
with a multitude of specific examples, reproductions of advertise- 
ments, comment on these examples not only by the author, but 
also by numerous others who have had experience in advertising 
in connection with their own banks and trust companies. 

The chapter devoted to bank advertising and thrift campaigns 
conducted during the war is not only of historical interest, but also 
preserves in a permanent form one of the most interesting and con- 
structive phases of bank advertising and the part played by finan- 
cial houses in bringing the war to a successful conclusion. 


CHEMICAL NATIONAL APPOINTS SOUTHERN REPRESENTATIVE 


Fred A. Hull of Asheville, N. C. has been appointed Southern 
representative of the Chemical National Bank of New York. 
Mr. Hull was National Bank Examiner for the South Atlantic 
States for about nine years, doing special work for the Comptroller 
in that period. He was Trust Officer of the Wachovial Bank and 
Trust Company of Winston-Salem, N. C. for about a year, and 
recently has been engaged with the Industrial Finance Corporation 
in the organization of Morris Plan companies in the South. Mr. 
Hull is well known among the bankers of the South. 


NEW APPOINTMENT AT FIRST NATIONAL 


Oliver G. Lucas of the National City Bank of New York was 
recently appointed as assistant cashier of the First National Bank in 
St. Louis, Mr. Lucas has been connected with the St. Louis office 
of the New York bank since its opening here two years ago, repre- 
senting the institution in this territory. He is one of the best 
known of the younger bankers in the St. Louis trade territory. 

Mr. Lucas is 30 years old, a native of St. Louis. He began 
his banking career as a “bank runner” in the employ of the Citizens’ 
National Bank of New York. From that institution he went to the 
National City Bank of New York, entering the foreign exchange 
department. He remained at the latter bank for about four years, 
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a year and a half of that period being spent as a junior officer in the 
National Bank of the Republic, Port au Prince, Hayti. Returning 
to St. Louis, he became associated with the Mercantile Trust Com- 
pany, being manager of the foreign exchange department for more 
than three years. He left the Trust Company to again become 
affiliated with the National City Bank, which institution he now 
leaves to join the First National. 


OLD BANK CLUB MEMBERS IN WAR SERVICE HONORED 


Nineteen of the twenty-five young men who left the National 
Newark & Essex Banking Co. to serve in the war were honor guests 
and given medals last night at a reception and dance given by the 
bank and the Old Bank Club, which is composed of employees of 
the institution and of which the young men are members. 

Incidental to the reception, which took place in the Mutual 
Benefit Life Insurance Company building auditorium, the service 
flag with twenty-five stars, one of which was gold for Raymond S. 
Condit, who was killed in the battle of St. Mihiel, was officially 
demobilized and will be placed in a glass case with the archives of 
the bank. 

Those presented medals were: Harold Mason, Harry I. Park- 
hurst, Leslie P. Douglas, Bert J. Marson, Ralph Wisschusen, Irwin 
Turner, Harry M. Vliet, Jr., George W. Murweis, Horace E. Phil- 
hower, Clifford De Puy, A. F. W. Voss, Charles Williams, Burton 
B. Headley, William S. Cherry, Harold N. Hawley, William E. 
Hocker, C. Walter Bauer, Roy A. Snyder and Fred Beyer. 

Others who have since left the employ of the bank and who 
were not present last night are: Fred A. Whitesell, George F. 
Smith, Emanuel Schrebnich, George W. Thomas and William L. 
Rhodes. 

The auditorium was decorated with American flags, and seats 
placed in the front of the room were for the soldiers. The center 
seat, vacant, was draped with a large American flag and a wreath. 
As the soldiers stood in their places taps were sounded and then all took 
their seats. While the soldiers marched in the members of the club 
stood. 

Spencer S. Marsh, cashier of the bank, spoke of the patriotism 
of the men who served and the concern for them felt: by the 
officials and employees of the bank who remained at home. Then 
he pinned a medal on the breast of each man. All were, in full 
uniform. 
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EGBERT V. NELSON 


SEABOARD SECURES AN EXCELLENT TRUST OFFICER 


At a meeting of the Board of Directors of The Seaboard Na- 
tional Bank of the City of New York held October 16th, 1919, Eg- 
bert V. Nelson, formerl, assistant trust officer of the South Side 
Trust Company of Pittsburgh, Pa. was appointed trust officer. 

Mr. Nelson was born in Cold Spring, on the Hudson, New 
York. He is a graduate of Cornell University and a member of 
the New York and Pennsylvania bar. He was engaged in the 
practice of law in New York City until 1910, when he became asso- 
ciated with the South Side Trust Company of Pittsburgh, Pa. as 
assistant trust officer. 

Mr. Nelson will have charge of the trust department of the 
bank and will enter upon his duties immediately. His many years 
of trust and legal experience will be a valuable asset to the numer- 
ous clients and friends of The Seaboard, who are desirous of having 
this strong and well equipped financial institution serve them in 
every fiduciary capacity. 





ACH of our Correspondent Offices 


is equipped to render unusual invest- 


ment service to banks. 


Whenever you wish to buy bonds, short 
term notes or acceptances, or wish bids and 
quotations or information concerning any 


ALBANY 
Ten Eyck Building 
Tel. 6090 Main 


ATLANTA 
Trust Company of 
Georgia Bldg. 

Tel. 7541 Ivy 


At.antic City 
Chalfonte Block 
Atlantic City 749 


BALTIMORE 
Charles & Fayette Sts. 
Tel. 5898 St. Paul 


Boston 
10 State Street 


Tel. 8100 Main 


BurraLo 

Ellicott Square Bldg. 
Tel. (Bell) 
2472 Seneca 


Cuicaco 

137 So. La Salle St. 
Tel. 7200 
Randolph 


Cincinnati 
4th Nat’! Bank Bldg. 
Tel. 422 Main 


CLEVELAND 
Guardian Building 
Tel. (Bell) 
763 Ontario 


National City Bank Building 


Dayton 

Mutual Home Bldg. 
Tel. 1621 Main 

DENVER 

718 Seventeenth St. 


Tel. 1475 Main 
Detroit 
147 Griswold Street 
Tel. 2632 Cherry 
Hartrorp, Conn. 
Mutual Bldg. 

Tel. 8475 Charter 
INDIANAPOLIS 
Fletcher Sav. & Tr. 
Building 

Tel. 5011 Main 
Kansas City 
1017 Baltimore Ave. 


Tel. 2706 Main 


Los ANGELES 
507 So. Spring Street 
el. 10203 
MILWAUKEE 
First Nat’l Bk. Bldg. 
Tel. 2880 B’ way 


MINNEAPOLIS 
Builders’ Exchange 
Building 
Tel. 8060 Nicollet 
Newark 
Broad Street 
el. 1943 Market 


For Banks 


issue, simply call us up on the telephone. 
To facilitate quick service we have added 
10,000 miles of private telegraph wires. 


Among the principal cities are the 
following in which you may find the near- 
est National City Correspondent Office. 


New Or.eans 
jor Baronne Street 


Tel. 3882 Main 


OMAHA 

First Nat’! Bk. Bldg. 
Tel. 3316 
Douglass 


Pasapena, Cat. 
Citizens Sav. Bk. Bldg. 
Tel. 385 Colo. 


PHILADELPHIA 

1421 Chestnut Street 
Tel. 5400 Locust 

PittsBURGH 

Farmers’ Bank Bldg. 
Tel. 5926 Grant 

Portianp, Me. 

Union Mutual Bldg. 
Tel. 6905 Main 


PortLanp, Ore. 
Railway Exch. Bldg. 
Tel. 6095 Main 
PROVIDENCE 
Industria! Trust Bldg. 
Tel. 3262 Union 
RicHMoOND 
923 East Main Street 
Tel. 3436 Mad. 
RocHEstER 
Wilder Building 
Tel. (Bell) 
4007 Main 


In other cities, over 50 in all 


The National City Company 


SHORT TERM NOTES 


San Francisco 
424 California Street 
Tel. 921 Kearny 


SEATTLE 

Hoge Building 
Tel. 2254 
Elliott 


Sprincrie.p, Mass. 

grd Natl. Bk. Bldg. 
Tel. 325 
Walnut 


Sr. Louis 
415 Olive Street 
Tel. 7140 Olive 


WasHINGTON 
741-15th Street,N. W. 
Tel. 3176 Main 


Wirxes-Barre 

Miners’ Bank Bldg. 
Tel. (Bell) 2120 
Wilkes-Barre 


Lonpon, E. C. 2, Enc. 
34 Bishopsgate 


Montreat, CANADA 
74 Notre Dame St. W. 
Tel. 8480 Main 


Toronto, CANADA 
10 King Street East 
Tel. 623 Main 


New York 


PREFERRED STOCKS 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks, reported 
to the New York Clearing House for the week ending November 30, 1918 and ‘November 


Loansand Loansand Legal Net 


29, 1919: 


Members of Federal 
Reserve Bank 


Bank of New York N. B. A.... 
Bank of the Manhattan a 


Mechanics’ & Metals Nat. Bk.. 


National City Bank 

Chemical National Bank 
Atlantic National Bank 

Nat. Butchers & Drovers Bank 


American Exchange Nat. Bk... 
National Bank of Commerce... 
Chatham & Phenix Nat. Bk.... 


Hanover National Bank 
Citizens National Bank 


Metrorolitan Bank 
Corn Exchange Bank 


Importers & Traders Nat. Bk.. 


National Park Bank 
East River National Bank 


Second National Bank 

Irving National Bank 

N. Y. County Nat. Bank 
Continental Bank 

Chase National Bank 

Fifth Avenue Bank 
Commercial Exchange Bank. . 
Lincoln National Bank 


Garfield National Bank 
Fifth National Bank 


Liberty National Bank 
Coal & Iron Nat. Bank 


Union Exchange Nat. Bank.... 
Nassau Nat. Bk., Brooklyn. ... 


Columbia Bank 


State Banks 
Not Members of Federal 


N. Y. Produce Exchange Bank. 
Bank 


Discounts 
Average 
1918 


$46,833,000 
60,232,000 
28,942,000 
159,192,000 
29,419,000 


617,292,000 
81,396,000 


112,214,000 


409,485,000 
15,573,000 
88,650,000 

136,432,000 
41,035,000 


35,511,000 


18,065,000 
316,009,000 
102,834,000 

11,160,000 

6,833,000 


320,845,000 
20,359,000 
5,980,000 
6,790,000 
14,770,000 


12,408,000 
7,455,000 
47,943,000 
69,592,000 
* 14,008,000 


13,035,000 
15,627,000 


14,641,000 

5,048,000 
19,362,000 
32,235,000 


Discounts 
Average 
1919 


$55,334,000 
70,190,000 
38,125,000 
153,530,000 
35,576,000 


560,750,000 
96,307,000 
20,774,000 

5,102,000 

118,790,000 


347,175,000 
22,744,000 


"133,986,000 


140,595,000 
43,920,000 


40,411,000 
146,785,000 
44,176,000 
207,841,000 
11,086,000 


22,161,000 
341,671,000 
128,103,000 

13,645,000 

8,342,000 


388,557,000 
20,924,000 
8,365,000 
9,479,000 
17,223,000 


13,411,000 
11,530,000 
52,446,000 
100,628,000 
25,952,000 


19,833,000 
17,243,000 
20,424,000 


18,003,000 


62,105,000 


Deposits 
Average 
1918 


$35,322,000 
50,014,000 
22,023,000 
172,438,000 
25,174,000 


* 615,149,000 


66,228,000 
14,488,000 

2,736,000 
90,887,000 


287,964,000 
13,729,000 
87,784,000 

132,215,000 
31,679,000 


24,266,000 
105,369,000 
25,690,000 
167,382,000 
3,770,000 


14,678,000 
157,013,000 
102,193,000 

10,563,000 

5,053,000 


291,862,000 
16,794,000 
5,950,000 
6,787,000 
14,797,000 


10,329,000 

6,391,000 
44,209,000 
66,320,000 
11,534,000 


13,342,000 
10,043,000 


15,032,000 

4,836,000 
20,718,000 
33,530,000 


Legal Net 
Deposits 
Average 
1919 


$39,803,000 
68,126,000 
27,520,000 
170,844,000 
27,567,000 


629,686,000 
72,486,000 
17,221,000 

4,401,000 

106,924,000 


281,994,000 
23,619,000 
115,888,000 
139,791,000 
37,811,000 


40,532,000 
152,452,000 
25,709,000 
163,288,000 
10,634,000 


18,557,000 
197,260,000 
118,704,000 

13,758,000 

7,357,000 


333,372,000 
18,955,000 
8,503,000 
9,374,000 
16,246,000 


13,054,000 
11,267,000 
54,018,000 
83,823,000 
16,011,000 


19,918,000 
13,105,000 
19,654,000 


18,785,000 

5,408,000 
26,507,000 
58,287,000 





